55
Rambam’s Missing Mitzvah—Settling the

Land of Israel

By: ASHER BENZION BUCHMAN

In listing the mitzvos that he feels Rambam had overlooked in his Sefer
HaMitzvos, Ramban counts the positive command of settling the land of
Israel, 712 NAWDY PIRT NWA2, as a positive commandment, witzvas aseh.!
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We were commanded to conquer (inherit) the land that G-d, may
He be exalted, gave to our forefathers, Avraham, Yitzchak and Yaa-
kov, and not leave it in the hands of any other nation or leave it
desolate, and this is what He said to them, “Inherit the land and settle
in it because I have given it to you to inherit it, and you should inherit
the land that I swore to your fathers”...And I say that the mitzvah
that the Chachamim are expansive about, “living in the land,” to the
extent that they say (Kesuros 110b) that anyone who leaves it and
dwells outside of the land should be viewed as an idol worshipper,
as it says “you have expelled me today from grazing in the inher-
itance of G-d, saying go worship other gods,” and other extreme
statements that they make about it, is all part of this positive com-
mand to inherit the land and dwell in it. Thus it is a mitzvas aseb for
all generations in which all people are obligated, even during our ex-
ile as is known from many places in the Talmud.

V' Mirgwas Aseh 4.
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Ramban’s mitzvah contains two parts—conquering the land and
dwelling in it. His main evidence with regard to conquest is from the To-
rah’s text, while he brings Talmudic texts to make the case that the mitz-
vah incorporates living in the land as well.

Conquering the Land

Rambam would respond to the evidence of the mzkra by interpreting these
verses as the command to the Jewish people to conquer the land at the
time of their first arrival under Yehoshua. Rambam counts the conquest
of the seven Canaanite nations as an independent mitzvah, which he char-
acterizes as the defeat of the essence of avodah zarah, but he does not refer
to the conquest of Eretz Yisrael per se as a %1 Nanon.2

As Ramban emphasizes conquest, it would seem that he has a vision
of Jewish re-conquest of Eretz Yisrael from its occupiers. Though we
might assume that he has @’ N2 in mind, he does not stipulate that
this will be done by Mashiach—it is rather a mitzvah on the #zbbur. Inter-
estingly, Ramban faults the Jewish people for not having built the Beis
HaMikdash before the appointment of a king,? and just like the obligation
to build the Mikdash does not demand waiting for a king, so too the mitz-
vah of reconquering the land does not depend on Melech HaMashiach.

Rambam, on the other hand, never speaks of the re-conquest of Eretz
Yisrael. He explains that T2WX 717p of Eretz Yisrael was nullified (703)
because it was accomplished by conquest, and thus when this conquest
was reversed the 1T of the land was nullified. But 7710 AW17P was via
settlement and this was never nullified. He describes this settlement as
being 2°1171 in the land, and hence it is the synergy of the people of Israel
and their land that creates a YN DWITP that is eternal.
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2 Hilchos Melachim 5:1; Sefer HaMitzpos, Aseh 187. Avnei Nezer (Yoreh Deah 454) says
that Rambam replaces Yishuy Erety Yisrae/ with this mitzvah, as it refers to con-
quest of the land. But in fact, Rambam is very specific that this mitzvah refers
to the destruction of the seven Canaanite nations who he says comprise 2"V
1"v. He writes that David HaMelech completed this mitzvah.

3 Ramban al HaTorah, Bamidbar 16:21-22.

4 Hilchos Ternmah 1:5f. Also see Hilchos Beis HaBechirah 6:16:
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All of the lands that [the Jews] who ascended from Egypt took pos-
session of were sanctified in the first consecration [of the land].
When they were exiled, that sanctity was nullified. [The rationale is
that] the initial consecration came about because of the conquest.
[Hence,] its consecration was effective for the time [it was under
their rule], but not for all time. When, by contrast, the descendants
of the exiles ascended [from Babylon] and took possession of a pot-
tion of the land, they consecrated it a second time. [This consecra-
tion] is perpetuated forever, for that time and for all time.

Thus it follows directly that conquest would not be a mitzvah, as it is
not necessary for ¥R NWTP. Rambam’s position on conquest and set-
tlement seems somewhat prescient in that the modern country of Israel
came into being via settlement. The wars that were fought were defensive
wars of survival after the “world” recognized the Jewish people’s settle-
ment of the land.>

The famous explanation of Megillas Esther (on Sefer HaMitzvos) for
Rambam’s omission of this mitzvah is that the mitzvah does not apply
after Israel went into exile until Yemos HaMashiach® and he supports this
thesis by citing the “three oaths,” shalosh shevuos, recorded in the Gemara’
as precluding Israel from taking the land by force. Others, such as the Or
Sameach8 have noted that even if we take this as a halachic statement,’
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Rambam does not say that wars should not be initiated; he merely does not

speak of it in the context of Yishuy HaAretz. Petrhaps this would require a Beis

Din.

¢ He quotes the Tosafist Rav Chaim Kohen in Kesuvos as saying the mitzvah no
longer applies since we can no longer fulfill the mitzvos of the land, but this
single Tosafist is the only source for this view. The Maharit (2:28) claims this is
not an authentic part of Tosafos and others bring evidence to that effect as well.
In any event, no other Rishon has contended this.

7 TB Kesuvos 110-111.

8 25 A7 PRI XN,

See Rav Aviner’s booklet "17¥> X2%" who quotes the many answers by Gedolei

Yisrael to the objections raised against Modern Zionism. Of course it is an Ag-

gadic statement which Rambam quotes in Iggeres Teiman and treats as such, and

cannot be used as a basis to forbid even conquest of the land. Ramban calls for
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Israel’s settlement of the land and the subsequent recognition of its sov-
ereignty is in conformity with this Gemara. Subsequent wars were all de-
fensive, and defensive wars are wilchemes mitzvah'® in which all of Israel are
obligated to participate.

TONT DwnTe

The second £zddush of the land—that of Ezra—was done via settlement,
and the YR NWITP has never left the land that was settled by Israel in
those days. The kzddush was limited, in that it only applied to part of the
land, and we can surmise that it spreads further as Israel’s settlement
spreads to other lands within the territory promised to Avraham.!! Ezra’s
settlement was also limited in that it did not even reinstitute ferumab as a
mitzvah d'oraisa. Rambam explains that this would wait until the Biah
Shelishis (Hil. Terumah 1:26) which will be that of the entire nation, Bias
Kulchen:
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In the present era, even in the areas settled by the Jews who ascended
from Babylonia, even those [settled] in the era of Ezra, [the obliga-

this conquest and no Rishon ever suggests that this would be forbidden. Nev-
ertheless, the Gemara needs to be understood to give us guidance on what our
attitude should be towards conquest and settlement.
10 See Hilchos Melachim 5:1.
11 Rashba (Chullin 6b) writes that parts of the land were not WTpN1 because, 197
W0 MNP PYn 2P0 NNPn 1M 92 95 QW O°1¥7 "W w1232 PRI v ROW
w123 Pw. This would seem to indicate that further settlement would expand
YIRA NP Meiri (Megillah 101:)) writes as follows: NITIN2 1R IR ART WITP)
JPT12) RN WP R7X ,MATVM YR Nd0IN2 X7X P21 MITN TR PR PN
AMX PRY PIVY TOYY AWTR R MW AP PAR PRI PR NN 12 PR
WP M. See Kesef Mishneh and Radvaz, Hil. Terumos 1:5. See Dvar Avrahanm (1:10,
Anaf 2 os 1) and Mikdash Dovid (Zeraim 55:1) who deal with what confers the
TP
Hilchos Terumos 1:26. Some conflate the obligation in ferumab with the require-
ment of the division of the land amongst the shevatim that is a prerequisite for
the laws of yovel. But that is based on another mikra and is a separate stage in the
Messianic petiod. See Hilchos Shemittalh 1Y ovel 10:8.
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tion to separate] ferumah does not have the status of a Scriptural com-
mandment, merely that of a Rabbinic decree. [The rationale is that]
the Scriptural [commandment to separate| zerumab applies only
in Eretz Yisrael and only when the entire Jewish people are located
there. [This is derived from the phrase] “When you enter....” [Im-
plied is that| the entire [Jewish people] must enter [the land], as they
did when they took possession of the land originally and as will hap-
pen in the future when they take possession of the land a third
time. In contrast, the second time [the people] took possession of
the land, in the time of Ezra, only a portion entered. Hence, they
were not obligated according to Scriptural Law. Similarly, it appears
to me that the same concept applies with regard to the tithes. In the
present era, this obligation [as well] has the status of a Rabbinic de-
cree like zerumab.

This requirement logically is fulfilled with a majority of Jews, rubo
k’kulo, and has perhaps been numerically reached in recent days. Even if
one were to argue that more than the majority of Jews is necessary for this
to be considered Bias Kulchem,'3 it would still seem that this has been
reached, as today almost all practicing Jews are at least part-time residents
of Eretz Yisrael and deeply involved in it in some way. Thus, it is possible
that we are living in the period of Biah Shelishis with the reinstitution of
the obligation of terumab d'oraisa.

Rambam’s stance that Yishuy HaAretz is primary in its kedushabh is con-
sistent with what he says in the Sefer HaMitzvos with regard to Kiddush
HaChodesh. There he contends that the sanctification of the new month is
accomplished by the acknowledgement of the new moon by the Jews in
Eretz Yisrael. He states that there never was a time in Eretz Yisrael with-
out continuous settlement, for had it been so then the Jewish calendar
would have become inoperative.
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The standard can’t logically be every living Jew, as Rambam allows us to live
outside the land and it is hardly practical to expect every single person to live
inside the land.

Some girsaos mistakenly have Beis Din HaGadol.
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There is a very important principle upon which the Torah’s perspec-
tive on this subject is based, which is only understood and fully real-
ized by those who delve deeply into the Torah, as follows. This that
we outside Eretz Yisrael use our system to make calculations, and
we declare that “this day is the first of the month,” and “this day is
a holiday,” does not in any way mean that we are making this day
based on our calculations. Rather, it is because the Beis Din in Eretz
Yisrael has already established that the day is a holiday or Rosh Cho-
desh. The day becomes a holiday or Rosh Chodesh upon #heir decla-
ration, regardless of whether they based their actions on calculations
or testimony.
This [that the Beis Din in Eretz Yisrael has absolute authority] is
known to us through the verse, “[Speak to the Israelites and tell
them, “These are the holidays] that you shall designate.”” Our Sages
explain, “These are the only holidays.” The meaning of this state-
ment, as passed down in the Oral Tradition: whatever they [i.e. the
Beis Din| designate as holidays are considered holidays, even if they
made an error, were forced [into making a declaration], or were mis-
led.
The calculations which we make today are only to know which day
they established in Eretz Yisrael, since they use the exact same sys-
tem to make calculations and to determine the day—not testimony.
Therefore, we are really basing ourselves on #hezr determination, ra-
ther than our own calculations, which are only used to reveal [what
they already determined previously]. One must clearly understand
this. I will give some additional explanation: Let us assume, for ex-
ample, that there would be no Jewish inhabitants in Eretz Yis-
rael (G-d forbid such a thing, since He has already promised that He
will never completely wipe out or uproot the Jewish nation); that
there would be no Beis Din there, nor a Beis Din outside Eretz Yis-
rael which had been ordained in Eretz Yisrael. In such a case, our

Mitzvas Aseb 153.
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calculations would be totally futile, since we who dwell outside Eretz
Yisrael may not make the calculations, nor declare leap years nor
establish the months without the conditions mentioned above, “For
from Zion shall go forth the Torah, and the word of the L-rd
from Jerusalem.” A person who fully understands the words of
the Talmud in this subject will, upon meditation, undoubtedly agree
with the abovementioned.

In Mishneh Torah, Rambam writes:
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The calculations that we follow in the present era, every individual
in his community, to ascertain which day is Rosh Chodesh and which
day is Rosh Hashanah, do not determine [the calendat], nor do we
rely on these calculations. For we do not institute leap years or es-
tablish the monthly calendar in the diaspora. We rely on the calcula-
tions of the inhabitants of Eretz Yisrael and their establishment of
the calendar. The reason we make calculations is merely for the sake
of information. For we know that the inhabitants of Eretz Yis-
rael rely on the same calendar. Thus, our calculations are intended to
determine the day that the inhabitants of Eretz Yisrael establish as
Rosh Chodesh or a festival. For it is the establishment of the calen-
dar by the inhabitants of Eretz Yisrael that establishes a day as Rosh
Chodesh or a festival, not our calculations of the calendar.

The kedushah of Yamim Tovim is dependent on Bnei Yisrael and their
allegiance to the land. This is the concept of Mekadesh Yisrael V" "Hazmanin,
that the &edushas manim is dependent on kedushas Yisrael. 17

On the whole, Rambam’s positions suggest a gradual progression to-
wards yemos haMashiach.'® Rambam (Hilchos Terumah 1:26) speaks of the

16 Hilchos Kiddush HaChodesh 5:13.

17 See Igros Ha-Grid, pp. 264-265. The Rav explains that since there were still
Yamim Tovim during the 70 years of Galus Bavel we cannot equate the status of
the land for WIN7 VTP with YIRT DWYTP for counting shemittah.

This is even more evident in his discussions in Hilhos Melachin (perek 10-11) of
the return of prophecy and the Sanhedrin before the arrival of Mashiach and of
the fact that one need not be certain who the Mashiach is, and thus Rebbi Akiva
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ultimate yerushalh shelishis, but settlement of the land and &edushas HaAretzy
was ongoing—albeit with periods of growth and decline—from the days
of Ezra and on. It reached a low point with the Churban HaBayis and the
defeat of Bar Kochva, but the people never forsook their home. It was
destined from the days of Ezra to eventually reach the stage of Bias
Kulehenr which elevates kedushas HaAretz so that the Torah obligations of
terumah and maaser return. Later, when the shvatim are meyuchas by Mashi-
ach!® and the tribes can return to their individual states, conditions will
arise for the return of shemittah v’yovel?0 Sometime during this period the
Beis HaMikdash will be rebuilt by Melech HaMashiach.

Thus, while we understand why Rambam has no mitzvah of conquest,
the question of why there is no mitzvah of Yzshur becomes even stronger.
Should not a Jew be obligated to return to the land and hence strengthen
its kedushah?

Uniqueness of the Land

In order to address this issue we must note that Ramban could not fathom
that the Torah would not have a mitzvah of living in the land. He inter-
prets the Sifri to say that our obligation in mitzvos of the Torah is primar-
ily only in Eretz Yisrael and we perform them in ga/us only to prepare us
for their actual fulfillment in Eretz Yisrael. Torah life is a higher existence
and this existence can only happen in the land where G-d’s Hashgachab is
direct. This position, which he reiterates many times based on the Sifti, is
central to his thought:
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mistook Bar Kochva for Mashiach. We will only be certain who Mashiach is
when he builds the Beis HaMikdash. See °X72 0 N 1NMM DX Awn 127 by
Yitzhak Gold in Hakirah 10.

9 Hilchos Melachim 11:1, 12:3.

20 See Hilchos Shemittah 1Y ovel 10:8.

2V Ramban al HaTorah, Vayikra 18:25.
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And about this matter they said in the Sifri (Eer 43), ‘And you will
quickly be destroyed’ (Deuteronomy 11:17)—even though I exile
you from the land to outside of the land, be outstanding with the
commandments, so that when you return, they will not be new to
you. There is an allegory of a master that became angry with his wife
and sent her to her father’s house. He said to her, “Wear your adorn-
ments so, when you return, they will not be new to you.” And so
[too], Yirmiyah said (Jeremiah 31:20), ‘Set up markers (#zzyunim) for
yourself—these are the commandments that Israel will be outstand-
ing (metzuyanin) with them. And behold the verse that stated (Deu-
teronomy 11:17-18), “And you will quickly be destroyed [...] And
you shall place these words, etc.” is, in exile, only obligating personal
obligations, like #fillin and mezuzos. And they explained about them,
[that they are] in order that they not be new for us when we return
to the land, since the essence of all of the commandments is for
those that are dwelling in the land of the L-rd. And therefore they
said in Sifri (Re'eh 80), “And you shall possess it and you shall dwell
in it. And you will guard to keep” (Deuteronomy 11:31-32) —dwell-
ing in the land of Israel is equal to all of the [other] commandments
in the Torah.

Rambam does not ascribe to Ramban’s concept that mitzvos apply
fully only in Eretz Yisrael. The purpose of mitzvos is for shlemus hanefesh
and shlemus haguf?2 This shlenus can be reached in any place but in fact in
chutz laAretz we need these mitzvos even more. As we have explained
elsewhere,? Rambam would interpret the Sifri to be speaking about cer-
tain specific mitzvos?* such as zefillin and mezuzah that are described as
Y, i.e., external signs of nationhood. Outside of the land it is possible
to fulfill the mitzvos of the religion of Israel, but it is not fully possible to
fulfill the mitzvos related to the nation of Israel. Nevertheless, the need to
perform these mitzvos should obligate us to live in our land even accord-
ing to Rambam. Moreover, as we asked at the onset, should there not be
an obligation to contribute to &edushas HaAretz by living there?

Although Rambam does not count a mitzvah of Yishuy HaAretz, he
waxes poetic in describing the merit of living in Eretz Yisrael—even to
the extent of saying 1?71 PMIMNY, that one’s sins are forgiven.2>

22 See Moreh HaNevnchim 3:27. This refers to perfection of the body and emotions
and of the intellect.

2 See Rambam & Redemption, pp. 88—89.

2% Those mitzvos in the parashah of Shema

2 Interestingly, there is somewhat of a parallel between Ramban’s refusal to count
tefillah as a mitzvah and Rambam’s omission of ?XW" ¥X Naw*. Each speaks of
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Great Sages would kiss the borders of Eretz Yisrael, kiss its stones,
and roll in its dust. Similarly, Psalms 102:15 declares: “Behold, your
servants hold her stones dear and cherish her dust.” The Sages com-
mented: “Whoever dwells in Eretz Yisrael will have his sins for-
given, as Isaiah 33:24 states: “The inhabitant shall not say “I am sick.
The people who dwell there shall be forgiven their sins.”” Even one
who walks four cubits there will merit the world to come and one
who is buried there receives atonement as if the place in which he is
buried is an altar of atonement, as Deuteronomy 32:43 states: “His
land will atone for His people.” In contrast, the
prophet, Amos [7:17, used the expression] “You shall die in an im-
pure land” as a prophecy of retribution. There is no comparison be-
tween the merit of a person who lives in Eretz Yisrael and ultimately,
is buried there and one whose body is brought there after his death.
Nevertheless, great Sages would bring their dead there. Take an ex-
ample from our Patriarch, Jacob, and Joseph, the righteous.

But from what does this merit come? According to Ramban, the land
innately differs from other lands, there is something in the land’s spiritual
DNA—but for Rambam, the rationalist, who measures everything by the
merit of one’s actions—what is it about this land that brings us such re-
wards for even walking there??¢ This land is unique for it is the land of
our forefathers, the land in which they lived and in which they were bur-
ied. It is the land of our history. Thus, even being buried in Eretz Yisrael
alongside our ancestors and connecting oneself to one’s nation brings one

the profound merit of these actions while refusing to count it as a mitzvah. See
Hakirah 24 for the explanation of Ramban’s omission.
26 Rambam explains that once all of historic Israel is conquered, then all the lands
subsequently conquered have the laws of Eretz Yisrael as well. This would be
strong support for the fact that there is nothing intrinsically different about this
land. Others therefore argue that the equation with historic Israel is only for

mitzvos like ferumah, but not regarding &edushab.
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kapparah?” Even more importantly, it is the land that G-d has given us
and that we are charged with making into a country according to His de-
sign, as detailed in the Torah.8

Some bring evidence to Ramban’s contention that living in Eretz Yis-
rael is a mitzvah from the law that either spouse can force the other to
move to Eretz Yisrael.?? But this is not evidence, for either spouse can
also force the other to move to a different neighborhood for spiritual rea-
sons.’0 The zechus of living in the land is the motivating factor for this
halachah. Likewise, Ramban’s evidence from the tears the Rabbis shed
upon leaving the land is no proof that it is to be counted as a mitzvah.
They cried upon abandoning the zechus of living in the land.

To Ramban, the uniqueness of Eretz Yisrael is a function of hash-
gachah being unique there! and of the supernatural element within the
land itself, as the Torah implies , 720 AR W7 P-728 7-170 WK 7N
(2°:X° 0°127) MY NIOR T LMW DWD--A2 -9 1-37 °Y. Rambam
would interpret this as being related to the kedushab arising from the peo-
ple living in the land that G-d has given them and bound them to. Still,
no obligation to live there is mandated. Rambam writes that one may live
anywhere in the world.?? Why?

Mitzvos upon Entering the Land

Though Rambam counts no mitzvah to live in the land, there are mitzvos
related to the settlement of the land that Rambam does count. The Torah
ends with the people on the cusp of entering the land and being com-
manded to conquer it, and the premise of the Torah and its Taryag Mitz-
vos is that they are given to the people of Israel to be performed in their
land. Rambam begins Hilchos Melachim with the statement that Israel was
commanded in three mitzvos upon entering the land.

27 The Rabbis fined Levi’im for not returning to Eretz Yisrael, implying they had

an obligation to do so, but nevertheless the Gemara speaks of allowing
meyuchasim to stay in Bavel and it was even prohibited to leave Bavel for other
lands (Hilchos Melachim 5:12). According to Rav Yehudah, this included even re-
turning to Eretz Yisrael at that time but according to Rambam it means “all
other lands” as this would further the dispersion and dilute the Torah center in
Bavel. There seems almost to be a competition between the two lands; so too
with regard to Talmud Bavli and Yerushalmi. But in general, Rambam quotes
the halachah that one may live in any place on earth, except the land of Egypt.
See the next section.

29 Kesuvos 110b; Hilchos Ishus 13:19.

30 Hilchos Ishus, ibid.

31 See Ramban al HaTorah, ibid.

32 Except Egypt, Hilchos Melachim 5:7.

28



66 : Hakirah, the Flatbush Journal of Jewish Law and Thonght

DW" MRV TP O MR (PIRY 0% DYWIR DRIW NVRI NNEA WOW
DR A0RN" MR PRy HW T o L, (W, 0°027) "on TOY own
JWITN WL MKW 779127 1% 07 NaR (03,10 00127) "phny 1ot
oW SMIR" MR ,P2nY Nanon? aTIR 791 M0 (7,2 2°127) "Inw DRI
NN . (3-R,I0 R PRI AR7) "Ry IR NP0 T2 A0y R Tmwn 'n
12 1737 ' 10022 790 awe v m"! R ,N°a 17120 e phny v
O°TIR N°22 2W7° "I1IN...ART ,R°2177 1N R ,'[‘7?37! RN PR DOn ,2°201

L(2-R, 72 5RmMw) " yed Ting ,awt ,o0-oRT 1R
Israel was commanded to fulfill three mitzvos upon entering the
Promised Land: To choose a king, as Deuteronomy 17:15 states:
‘Appoint a king over yourselves;’ to wipe out the descendants of
Amalek, as Deuteronomy 25:19 states: ‘Erase the memory of Ama-
lek;” to build G-d’s Chosen House, as Deuteronomy 12:5 states:
‘Seek out His Presence and go there.” The appointment of a king
should precede the war against Amalek. This is evident from Sam-
uel’s charge to King Saul (I Samuel 15: 1-3): ‘God sent me to anoint
you as king ... Now, go and smite Amalek.” Amalek’s seed should be
annihilated before the construction of the Temple, as II Samuel 7:1—
2 states: ‘And it came to pass, when the king dwelled in his palace,
and G-d gave him peace from all his enemies who surrounded him,
the king said to Nathan, the prophet: ‘Look! I am dwelling in a house
of cedar...but the ark of G-d dwells within curtains.’

The three mitzvos are to appoint a welech, i.e., establish a government;
destroy Amalek, i.e., those who attack them and threaten their security3;
and build the Beis HaMikdash.3* These were all commands to the people,
and although the appointment of the government would be the first step
in organizing the nation to fulfill the other two mitzvos, Rambam is nev-
ertheless explicit that all three mitzvos are incumbent on the #z7bbur,3> not

33 Rambam brings as proof 121X 931 22301 12 1737 'm.

3 Even though the mitzvah of Mikdash based on the mikra of Wipn 2 W is in
Hilchos Beis HaBechirah, it is here based on 77N 11005,

35 Sefer HaMitzvos, at the end of the Mitzvos Aseh. Ramban (Ramban al HaTorah,
Bamidbar 16:21-22) says the sin of Israel which was the reason for the plague in
the days of David was that Israel did not build the Mikdash independently all the
years since the first conquest. The people need not have waited for a king. It
would seem that Rambam would disagree and that the means for fulfilling the
latter two mitzvos was the first, appointing a king. Nevertheless, Rambam would
agree with Ramban’s premise that these mitzvos are obligations on the nation,
with each individual expected to do his part.
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the king. The individual must contribute what he is able towards a goal
that can only be accomplished by the nation as a whole.

Of course, appointing a zelech has guidelines,’ and a democratically-
elected, non-observant prime minister, not necessarily descended from
David and Shlomo,37 violates the Torah rules of selection. But while Ram-
bam explains that such leaders will not establish permanent governments,
nevertheless it would seem that in the establishment of an imperfect 7al-
chus there is still a fulfillment of this mitzvah. Rambam opens Hilhos Cha-
nukah with the historic reason for the establishment of the Yom Tov:
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In [the era of] the Second Temple, the Greek kingdom issued de-
crees against the Jewish people, [attempting to] nullify their faith and
refusing to allow them to observe the Torah and its commandments.
They extended their hands against their property and their daughters;
they entered the Sanctuary, wrought havoc within, and made the sac-
raments impure. The Jews suffered great difficulties from them, for
they oppressed them greatly until the G-d of our ancestors had
mercy upon them, delivered them from their hand, and saved them.
The sons of the Hasmoneans, the High Priests, overcame [them],
slew them, and saved the Jews from their hand. They appointed a
king from the priests, and sovereignty returned to Israel for more
than 200 years, until the destruction of the Second Temple. When
the Jews overcame their enemies and destroyed them, they entered
the Sanctuary; this was on the twenty-fifth of Kislev. They could not
find any pure oil in the Sanctuary, with the exception of a single
cruse. It contained enough oil to burn for merely one day. They lit

36 Hilchos Melachim, perek 1.
37 See, for example, the twelfth of Rambam’s 13 Ikkarin:.
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the arrangement of candles from it for eight days until they could
crush olives and produce pure oil. Accordingly, the Sages of that
generation ordained that these eight days, which begin from the
twenty-fifth of Kislev, should be commemorated to be days of hap-
piness and praise [of G-d]. Candles should be lit in the evening at
the entrance to the houses on each and every one of these eight
nights to publicize and reveal the miracle.

Chanukah was instituted, at least in part, because of the reinstitution
of the Jewish government under kings who were Kobanim, and though
they were not of the House of David nor selected by a Navi, Chazal still
celebrated and commemorated the renewed autonomy of Israel in their
land.3® One of the purposes of a melech is to “unite the people,” and
establishing a central government is the first step in the fulfillment of unit-
ing the people. Rambam’s language in Iggeres Teiman, as pointed out by Rav
Yitzchak Shilat in his notes, is also worth noting. Rambam talks about the
low point Israel will be in before the Genlah of Mashiach. “The nations of
the world will think that this people will never have malchus, nor a form of
autonomy (72WnN), or any salvation from their present state.” Rambam
defines two levels lower than malchus and his words perhaps provide a hint
about the means for the development toward the final stage of walchus.40

With regard to destroying Amalek, we have described Amalek as
those who attack Israel. Besides the fact that this is how the Torah pre-
sents them, this is based on Rambam’s own explanation*! for why this
mitzvah precedes building the Beis HaMikdash:

38 According to Ramban and some Talmudic sources, it is specifically prohibited

to appoint a Kohen as king, even on a temporary basis, but Rambam never quotes
such a halachah. It is possible Rambam sees no special prohibition on Kobanin,
but their reign was still not ideal. We should also note the shittah of Abarbanel
that the ideal is a democratically elected leader, but we are not relying on his
opinion to state that the appointment of the Israeli government is a 1P in es-
tablishing the king, as our goal is to explain shittas haRanbam.

One of the reasons for a king Rambam gives in Sefer HaMitzvos, Aseh 173. See

shoresh 10 in Sefer HaMitzwos, that prerequisites (hakdamos) for mitzvos are not

counted as mitzvos. For example, the mitzvah is for the Lechenr HaPanin: to be
on the shulchan in the Mikdash, and preparing the Jechen is not counted as a mitz-
vah. Still, it would seem that it is a part of the mitzvah.

40" See Yitzhak Gold’s article in Hakirah 10 where he defends R. Shilat’s explanation
of Rambam’s view that the Gexlah would be gradual. Despite the author person-
ally being a follower of the Satmar Rebbe, he clearly demonstrates Rambam’s
position was different.

41 And that of Sanbedrin 20b. See 30p 310 who says based on the mikra brought
that all other enemies have to be destroyed, then Amalek, and then the Beis

39
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Rav Soloveitchik#? quotes this understanding of Amalek, as those who
seek the destruction of the Jewish people even if they are not biological
descendants of Amalek, in the name of his father, and suggests this is
Rambam’s source for counting Oi7*?¥ RAW %M PRI DY, “saving Israel
from an enemy who rises against them,” as a category of wilchemes mitzvah.
Rambam is very clear®? that while the war against the seven Canaanite
nations was completed by David HaMelech, the war against Amalek will
continue until Melech HaMashiach completes it. Amalek exists and has yet
to be destroyed and eventually will be. Rambam explains that the war
against the Canaanites was a battle against 1"y 2’9, “the essence of idol
worship,” and this fight has been won. The seven nations and what they
stood for have been destroyed. In Iggeres Teiman** Rambam describes the
eternal battle of attempted annihilation waged against Israel, first by Am-
alek and others who attempted physical annihilation, and then by the
Greeks and Romans who attempted spiritual annihilation. In later gener-
ations, different approaches were taken by Christians and Moslems. While
Rambam does not explicitly call these later enemies of the Jewish people
Amalek, he clearly describes them as their heirs, and hence we can look at
our defensive wars against them as an extension of milchemes Amalek.*>

HaMikdash can be rebuilt. The Aruch HaShutchan HaAsid also notes that we see
from the fact that the defeat of Amalek must precede the building of the Beis
HaMikdash that the spiritual battle must be completed first. He then stops him-
self fearing that he is lapsing into W77, yet this cannot be avoided. Even the
Briskers were forced to admit it.

42 In a footnote in the 10% section of Ko/ Dodi Dofek.

43 Mitzwas Aseh 187. Despite his absolute clarity on this point, T have seen him
misquoted. The fact that in the Moreh, Rambam explains that the Torah details
the lineage of Amalek to make clear that only a part of Esau is to be destroyed,
is no evidence for the exclusively biological definition of Amalek. Rambam’s
point is that the war against Amalek is not a war against Esau. Esau symbolically
represents secular civilization. They are not our arch-enemy.

44 See Rambam & Redemption, pp. T4-80.

45 This would be part of Rambam’s category of 01910 *127. As only an extension,
it is not subject to all the details of the essential mitzvah, such as that of actually
physically killing these people. Perhaps since the mitzvah is extended to those
who try to destroy our spiritual values, the reciprocal mitzvah of their annihila-
tion is to defeat their ideals. A good example of a comparable mitzvah is /av 57,
nrwn 2. Rambam explains in the Sefer HaMitpos that the explicit prohibition
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The Rogatchover# also takes this approach, describing Amalek as those
who deny G-d’s Hashgachah.*?

These three mitzvos are linked, and their composite results in the cre-
ation of a theocracy with the Mikdash as its capital. As the source for the
mitzvah of building the Beis HaMikdash in Hikhos Melachinm, Rambam
quotes MY DRI IWITN 15WY. He had detailed this mitzvah in Hilohos Beis
HaBechirah based on Wpn 2 W, “make for Me a holy place,” so his
repetition of the mitzvah here demonstrates that there is a second aspect
to this mitzvah. The earlier description is of building a structure where
avodah will be performed. But here in Hilchos Melachim the mitzvah be-
comes the final step in building the nation of Israel — establishing the
spiritual center for Medinas Yisrael*s

in the Torah of cutting down trees during war includes all forms of destruction
and there is MPY7 in all cases. But in Mishneh Torah he qualifies that except for
fruit trees, the MP?1 are only 11277 M7 M7 which causes many commentaries
to question whether this extension is Rabbinic or Mz'd’oraisa. In fact it is of To-
rah origin, but subject to a lower level of punishment because the Torah does
not mention it explicitly, and it is of an auxiliary nature. Rambam applies this
principle in many cases and this is the case with regard to Amalek. As we noted
earlier, the drush that Aruch HaShulchan does not want to taint pure halachic
methodology need not be avoided. The essence of lomdus is conceptualization
and this ideally should grow from Xpn 2w 10Ww5. The Torah presents Amalek
as the enemy who attacks Israel for no reason. He is defined as 2p9% 8710 X?.
The Torah singles him out as the eternal enemy of G-d: T PonYa '72 mANM
MN7. The halachah pertaining to .Amalek should follow his conceptualization in
the Torah.
In his commentary on the Chumash on parashas Beshalach.
47" He says this apparently based on the words O°P?X X7 2. We can add that Ram-
bam in Sefer HaMitzvos refers to the seven Canaanite nations that must be de-

46

stroyed as T"¥ 7P’ and hence we understand why he says David destroyed them
while still saying that some of their genetic descendants have been mixed among
the nations. We ate only instructed with regard to those who still maintain the
identity of the original people and what they stood for. Likewise with Amalek
we are not concerned with genetics but the nation and what it stood for. Just as
a convert from Amalek becomes a Jew and sheds his Amalek identity, those who
adopt Amalek’s ideology become Amalek.

* Thus Rambam in Sefer HaMitzwos (Mitzvas Aseh 20) defines the final function of
the Mikdash as 2317 7°9VmM 72°770 73770 1P2RY 70 WRIT DA 720907 707 12
7w 932 Y12 An individual should try to act in such a way to hasten the build-
ing of the Mikdash. In a practical vein, acting to preserve and expand Jewish
rights on Makom HaMikdash would therefore seem to be a priority.
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These mitzvos applied to all of Israel from the time of their entering
the land, and even after they were expelled.*’ Jews lived outside of Israel
from very early days, and indeed David conquered Syria and Jews lived
there under unique laws made by the Rabbis to govern its residents.” Yet
residence outside of the land did not free one from the obligations of a
citizen of Eretz Yisrael. One born outside of Eretz Yisrael has no obliga-
tion to move there, but still is obligated in the three mitzvos of establish-
ing an Israeli theocracy.>! This of course includes joining, or at least sup-
porting, the Israeli Defense Forces to bring to fruition 21 MK 71 17°172
TR, “when G-d has relieved you from all the enemies who surround
you,” which will then facilitate the building of the Beis HaMikdash.

Prohibition of Leaving the Land

Rambam,>2 based on the Gemara in Bava Basra,>? says it is forbidden to
leave Eretz Yisrael except for necessity, and even then one must return as
soon as he can.5 The Pe’as HaShulchan®’ assumes this is a Rabbinic law, as
just as Rambam has no positive command to come to the land, he does
not catalog a /av in leaving the land. The Rashbam on this Gemara says
that the prohibition is one of removing oneself from the performance of
the mitzvos that pertain only in the land, and in fact this could be viewed
as a d'oraisa prohibition of being 202n these mitzvos. What are these mitz-
vos? The mitzvos of creating a nation apply to all of Israel at all times and
in all places, so one does not actually remove himself from these obliga-
tions by leaving the land. Yet if one places himself in a position that pre-
vents himself from fulfilling them he is culpable. Still, one could argue
that even in chutz la’aretz, in modern times, it is possible to fulfill these
mitzvos as long as one remains engaged with Eretz Yisrael. There is the
issue of removing oneself from zerumah and maaser. But the d'oraisa tulfill-
ment of these mitzvos is dependent on Bias Kulcherz, and for thousands of

4 They are part of the taryag and hence mitzvos I'dorvs.

30 See Hilchos Terumos 1:3—4

51 Rambam never speaks of Melech HaMashiach as conquering Eretz Yisrael. He

starts off as being a melech, who then proceeds to build the Beis HaMikdash.

52 Hilchos Melachim 5:9.

33 Bava Basra 91a.

% Butif there is no means in the land to make a livelihood, it seems that the leaving
can be without plans for return. Those who were sent in ga/us and had no choice
in leaving would not be obligated to return.

55 See Peas HaShulchan, siman 1 14-15 and the Beis Yisrael.
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years they have only been Rabbinic mitzvos.>¢ Still, in hampering the ful-
fillment of Bias Kulchem, one is mevatel kedushas haAretz—and preventing
the fulfillment of ferumah on a d’oraisa level. On the other hand, we have
argued that even effectuating Bias Kulcherz can be performed from churz
la‘aretz, and in any event it is debatable whether this constitutes nullifying
a mitzvah. Thete is also the fact that the 0P of mitzvos of a nationalistic
nature such as zefi/lin have a higher fulfillment in the land and cannot be
performed from chutz la’aretz. Still, this is not a halachically documented
prohibition.

Despite counterarguments we can accept the possibility that leaving
the land reduces one’s ability to propetly perform mitzvos HaHretz and
XN 701 are legitimate grounds for a ’oraisa prohibition of leaving.5”
However, this still leaves us with a question. Any type of mitzvah that
mandates our not leaving should also demand that we come to the land.
If we can understand the element of guilt in leaving the land, why does
this not apply to those who refrain from coming there in the first place?

Rambam quotes Chazal that leaving the land is like worshiping avodah
zarah.>® Considering this comparison to avodah garahleads us to an analogy
to another halachah. There is a Torah prohibition for a Koben to abandon
his avodah.> Although a Kohen has no specific mitzvah requiring him to do
avodah,’® he is prohibited from leaving the Mikdash while avodab is being
performed. Although this Avodas Hashem is a privilege and not mandated
for the Kohanim, abandoning it constitutes\’P?R WTpn 2711.61 And as there
is a Jav on a Kohen abandoning avodah, so too the Jews living within DWI7R
VORT emanating from mekom haMikdash cannot abandon these mitzvos of
the land—as one’s leaving threatens the very &edushas HaAretz, a form of
WP 2171 similar to the Koben’s abandoning the avodah.o?

5 The mitzvos of 2°X?3 and 071¥ N1NA would, however, be abandoned.
57 But there is no unique mitzvah involved. The it/ is of the individual mitzvos.
8 Hilchos Melachim 5:12.

3 Lav 165.

80 Mirzwas aseh 23 requires the Levi to come and do avedah in the Mikdash. There is
no such mitzvah on the Koben—the corresponding mitzvah for him is mwitzvas
aseh 32 of 7T 1797 WP,

v Vayikra 21:12.

62 See Avnei Nezer YD 454:5-7 who suggests a novel reason for Rambam’s omis-

sion, based on the Maayan HaChochmak’s claim that Rambam did not count a

mitzvah that was a fachlis. I don’t believe there is any substantiation for this claim.
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The Call to Eretz Yisrael

The missing mitzvah of living in Eretz Yisrael is also reminiscent of a
similar omission with regard to the mitzvah of zeshuvah. Rambam studi-
ously avoids saying that one is obligated in the mitzvah of zeshuvah upon
the performance of sin. He states rather “When one does zeshuvah and
repents from his sin, he is required to do 170 (confession) before G-d.”63
This has caused some to believe that there is actually no mitzvah to do
teshuvah®* but only to recite M0 upon repentance, while others note that
there is a mitzvah of feshuvah on Yom Kippur® but believe there is no
obligation to repent upon doing a sin. However, in the seventh perek of
Hilehos Teshuvah, Rambam explains why the sin itself is an immediate 2172
of teshuvah.
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Since free choice is granted to all men as explained, a person should
always strive to do Zeshuvah and confess verbally for his sins, striving
to cleanse his hands from sin in order that he may die as a baal teshu-
vah and merit the life of the World to Come...All the prophets com-
manded [the people] to repent. Israel will only be redeemed through
teshuvah. The Torah has already promised that, ultimately, Israel will
repent towards the end of her exile and, immediately, she will be
redeemed as [Deuteronomy 30:1-3] states: “There shall come a time
when [you will experience] all these things... and you will return to
G-d, your L-td.... G-d, your L-rd, will bring back your [captivity].”
Teshuvah 1s great for it draws a man close to the Shechinah as [Hoshea
14:2] states: “Return, O Israel, to G-d, your L-rd”; [Amos 4:6] states:
““You have not returned to Me,” declares God”; and [Jeremiah 4:1]
states: ““If, you will return, O Israel,” declares God, “You will return
to Me.”” Implied is that if you will return in zeshuvah, you will cling to Me.

3 Hilchos Teshuvah 1:1. See Rabbi Rosensweig’s article in this volume.

% The Minchas Chinuch believes the mitzvah is 17
5 Hilchos Teshuvab 2:7; also, see the heading to Hilchos Teshuvah where Rambam says

the mitzvah is jointly Zeshuvah and viduy.
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Teshuvah is literally “returning.” Man’s sins separate him from G-d and
thus interfere with his ability to experience MpP2AT. Sefer HaMada begins
with the mitzvos of Yedias Hashem and Ahavas Hashem and its last section,
Hilchos Teshuvah, concludes with the statement 727X 99 DY V777 90 By —
“the amount of love is commensurate with the amount of knowledge.”
This MP2a7 that Rambam refers to in the seventh perek is a function of the
tulfillment of these mitzvos.® It is not possible to fulfill the mitzvos of
love of G-d and His knowledge without doing eshuvah.

Both with regard to feshuvah and when talking of living in Eretz Yis-
rael, Rambam turns to the poetic to describe the wonder of the experi-
ence. Just as zeshuvah brings about kapparabh, mechilas avonos and olam haba,
so too does living or even dying in Eretz Yisrael.
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As Rambam writes in Hilchos Teshuvah, 720WN2 ROR PINAI 7PR—the
return to BEretz Yisrael, 72X, is linked to Israel’s zeshuvab. Israel’s spiritual
return to G-d via feshuvah brings about their physical return to Eretz Yis-
rael. But similarly, the physical return to Eretz Yisrael brings one to N9
MY which is synonymous with zeshuvah. In Sefer HaMitzvos, Rambam de-
fines the mitzvah of feshuvah as 7790 WpIN, “seeking atonement,” and all
of Hilchos Teshuvah makes clear that the mitzvah of zeshuvah is a process of
striving to cleanse and free oneself from the grip that accommodation to
sin has on one’s body and soul. Even walking in the land guarantees o/am
haba, and even being buried in Eretz Yisrael brings about &apparah.” This
is true, for in seeking to be connected to the land, one connects oneself
to the Jewish past of Moshe Rabbenu and Avraham Avinu, and to Israel’s
tuture under Melech HaMashzach. There is in the act of connecting to Eretz
Yisrael an engagement in fA% DRI WITN 11OV,

As we explained eatlier, a Jew returning to the land brings kedushah
back to the land, by joining in reassembling A Yisrae/ and organizing
them to complete the three mitzvos they were commanded upon their
first arrival, culminating in building the Mikdash. The eternal obligation
and purpose of Israel is AW ONR WITN 1IOW? and it with this verse that

6 This includes yichud and yirah also.

87 Kapparah is cleansing oneself of one’s sins and when Rambam speaks of apparah

it is a function of having cleansed oneself of one’s sins.



Ramban’s Missing Mitzvah—-Settling the Land of Israel : 75

Rambam defines the mitzvah of building the Beis HaMikdash, and thus
leaving the land is comparable to avodah zarah because it means putting
aside this W 77. The essence of avodah arah is using an intermediaty to
reach G-d,® rather than immersing oneself directly in avodas Hashen in a
way that can lead to MpP27. It is with regard to this concept that the Mid-
rash says the mitzvah of living in Eretz Yisrael is equal to all the other
mitzvos.””

Yet this return to Eretz Yisrael is not an independent mitzvah. In re-
turning to the land, a person performs an act of feshuvah, takes part in
reestablishing PRW° QY NWITRY PRI NWTPR, elevates his performance of
mitzvos such as zfillin that are related to the identity of the nation of Israel,
and fulfills an act of WITN 1OW? as he hastens the building of the Beis
HaMikdash. Nevertheless, it is possible to engage in these mitzvos even
from afar and one must use his own judgment to decide how best he can
accomplish these goals. And even in chutz la’aret3 it is possible to strive for
MpP27, as those with no alternative have attempted for two thousand years.
The Torah does not command the individual person to return to the land.
It merely lures our people back with the promise of kapparah. (R

8 At the beginning of Hilchos Melachim. See fifth ikkar of the 13 Ikkarin and Hilchos
Avodalhy Zarah 2:1.

0 See fifth ikkar of the 13 Ikkarin and Hilchos Avodah Zarah 2:1.

70 Sifrei to Devarim 11:31.





