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The Mesorahb of Philosophy, Science, and Metaphysics

In the Moreh Nevuchinz, Rambam explains the reason for the lack of
sophisticated thought amongst the Jews of his day:

These theories are not opposed to anything taught by our Prophets
or by our Sages. Our nation is wise and perfect, as has been de-
clared by the Most High, through Moses, who made us perfect:
“Surely this great nation is a wise and understanding people”
(Devarim 4:6). But when wicked barbarians have deprived us of our
possessions, put an end to our science and literature, and killed our
wise men, we have become ignorant; this has been foretold by the
prophets, when they pronounced the punishment for our sins:
“The wisdom of their wise men shall perish, and the understanding
of their prudent men shall be hid” (Yeshayahu 29:14). We are mixed
up with other nations; we have learnt their opinions, and followed
their ways and acts. The Psalmist, deploring this imitation of the
character traits of other nations, says, “They were mingled among
the nations, and learned their works™ (Tebillimz 106:35). Yeshayahu
likewise complains that the Israelites adopted the opinions of their
neighbors, and says, “And they please themselves with the childish
conduct of strangers” (Yeshayahu 2:6); meaning, according to the
Aramaic version of Yonasan ben Uziel, “And they walk in the ways
of the nations.” Having been brought up among persons untrained
in philosophy, we are inclined to consider these philosophical opin-
ions as foreign to our religion, just as uneducated persons find
them foreign to their own notions. But, in fact, it is not so.” (Morebh
Nevuchim 2:11)

In fact, philosophy and science was part of our mesorah, part of
the Torah learning that began at Sinai; but in our exile amongst igno-
rant cultures, it was lost.

Asher Benzion Buchman is the author of Encountering the Creator: Di-
vine Providence and Prayer in the Works of Rambam (Targum, 2004), and
Rambam and Redemption (Targum, 2005).
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Know that many branches of science relating to the correct solu-
tion of these problems were once cultivated by our forefathers, but
were in the course of time neglected, especially in consequence of
the tyranny which barbarous nations exercised over us. Besides,
speculative studies (Maaseh Bereishis and Maaseh Merkavah) were not
open to all men, as we have already stated (Introduction; 1:31), only
the subjects taught in the Scriptures were accessible to all... Care
having been taken, for the sake of avoiding injurious influences,
that the Oral Law should not be recorded in a form accessible to
all, it was but natural that no portion of ‘the secrets of the Law’
(i.e., metaphysical problems) would be permitted to be written
down or divulged for the use of all men. These secrets... were
orally communicated by a few able men to others who were equally
distinguished. This is the principle applied by our teachers, “The
secrets of the Law can only be entrusted to him who is a councilor,
a cunning artificer, etc.” The natural effect of this practice was that
our nation lost the knowledge of those important disciplines.
Nothing but a few remarks and allusions are to be found in the
Talmud and the Midrashim, like a few kernels enveloped in such a
quantity of husk, that the reader is generally occupied with the
husk, and forgets that it encloses a kernel.” (Moreh Nevuchin 1:71)

All of these wisdoms were lost, except for what scholars can deduce
from the abstract allusions in the Talmud and Midrash.

All that was said on these matters by later authorities was taken
from foreign sources.

In addition you will find that in the few works composed by the
Geonim and the Karaites on the unity of G-d and on such matter
as is connected with this doctrine, they followed the lead of the
Mohammedan Mutakallemim, and what they wrote is insignificant
in comparison with the kindred works of the Mohammedans. It
also happened, that at the time when the Mohammedans adopted
this method of the Kalam, thete arose among them a certain sect,
called Mu’tazilah, i.e., Separatists. In certain things our scholars fol-
lowed the theory and the method of these Mu’tazilah. Although
another sect, the Asha’ariyah, with their own peculiar views, was
subsequently established amongst the Mohammedans, you will not
find any of these views in the writings of our authors: not because
these authors preferred the opinions of the first-named sect to
those of the latter, but because they chanced first to become ac-
quainted with the theory of the Mu’tazilah, which they adopted and
treated as demonstrated truth. On the other hand, our Andalusian
scholars followed the teachings of the philosophers, from whom
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they accepted those opinions which were not opposed to our own
religious principles. You will find that they did not adopt any of the
methods of the Mutakallemim; in many respects they approached
the view expressed in the present treatise, as may be noticed in the
few works which were recently written by authors of that school.
You should also know that whatever the Mohammedans, that is,
the Mu’tazilah and the Asha’ariyah, said on those subjects, consists
of nothing but theories founded on propositions which are taken
from the works of those Greek and Syrian scholars who attempted
to oppose the system of the philosophers, and to refute their at-
guments. (Ibid.)

Rambam explains further that the original source for the positions of
the Mutakallemim was the eatlier Christian scholars. Thus he attrib-
utes the understanding of the deepest matters of Jewish theology of
most of the Rabbis around him, to adaptations from Christian schol-
ars or Greek philosophers.

Our Halachic Mesorab

Rambam explains as well, that not only was our mesorah lost with re-
gard to this especially sophisticated element of Torah learning that
was originally only taught in private, but even the traditions related to
the understanding of halachah were lost.

Even the traditional Law, as you are well aware, was not originally
committed to writing, in conformity with the rule to which our na-
tion generally adhered, ‘Things which I have communicated to you
orally, you must not communicate to others in writing.” With refer-
ence to the Law, this rule was very opportune; for while it re-
mained in force it averted the evils which happened subsequently,
that being great diversity of opinion, doubts as to the meaning of
written words, slips of the pen, dissensions among the people,
formation of new sects, and confused notions about practical sub-
jects. The traditional teaching was in fact, according to the words
of the Law, entrusted to the Great Tribunal (Bais Din HaGadol) as
we have already stated in our works on the Talmud (i.e., the intro-
duction to Mishneh Torah and the introduction to Perush HaMishnab).
(Moreh Nevuchim 1:71)

Rambam here makes clear why the Oral Law was not to be written
down. Teaching Torah via a method of writing books which would
be read by students was a method that was inherently inefficient and
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fraught with the expectation of error in transmission and understand-
ing; indeed, what was feared “subsequently happened.” Texts were
unteliable and even accurate texts were misunderstood. As a result of
the need to transmit the Oral Law by the written word, the wesorah
became unreliable.

T°N7IN 1977 1% Mwyh nY — In Time of Need

Interestingly, in Mishneh Torah, Rambam never mentions the prohibi-
tion of writing down the Oral Law. Even though Chaza/ subsequently
removed this prohibition, we would expect Rambam to first codify
the prohibition and then explain the grounds for permitting it based
on NN 1197 7 MWY? ny—“In time of need for the sake of G-d,
they nullified Your Law.” Moreover, a powerful principle such as n¥
' MWy, which allows for the suspension of a law, should have been
coditied in Mishneh Torah. 1f it is merely the principle of YW DR, a
temporary enactment,’ the use of this verse MWY? NY in rare cases is
puzzling. Moreover, if this is the explanation, Rambam’s omission of
the original prohibition and the overriding YW NXTT is even more
puzzling. But, based on his presentation here in the Moreh Nevuchin,
the explanation of his position can be deduced. It would seem that in
fact there was never a specific prohibition of teaching via writing.
Rather, imbedded in the mitzvah of teaching Torah is the principle
that it be taught in the most efficient and reliable manner, and Ram-
bam here explains that only oral teaching provides reliability, and
thus the Rabbis insisted that it be taught this way. When this was no
longer possible, they then went to the less reliable way, since insisting
on oral transmission would have led to total loss of the Oral Law. >’

v See Hilchos Manrim 2:9.

2 'Thus it is only fitting to apply this principle in a place where no 710K is
being permitted. If in fact it is YW NXA, then post-Talmudic courts
cannot enact them. If it is the principle we have defined then it cannot
be used as the Bais Yosef applies it to allow the taking of money for
learning, for Rambam makes clear that in that case it is an issue of 2177
awi, which certainly no accommodation for convenience can be °n.

3 See Berachos 63a, where the use of the principle by Hillel HaZaken con-
forms with this view. The term 7NN 17973—they nullified your law—
in this case would apparently refer to making the Torah itself weaker by
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Rambam makes clear that Torah had always been written down.*
From earliest times, students wrote their own notes. What changed
was the manner of teaching Torah.

Rabbeinu HaKadosh (Rabi Yehudah HalNasi) composed the Mish-
nah... and from the days of Moshe until his, no one composed a
book of the Oral Law that was taught in public, but in every gen-
eration the head of the Bais Din or a prophet would write an ac-
count of the lesson that he learned from his teachers, and he would
teach this in public. So, too, each individual would write for himself
as best he could an explanation of the Torah and its laws as he
heard it, including new laws that were created in each generation
that were not handed down but derived from the thirteen herme-
neutic principles and agreed upon by the Bais Din HaGadol. So
things progressed until the days of Rabbeinu HaKadosh. (Introduc-
tion to Mishneh Torah)

The Change to Text-Based Learning—
The Dissolution of the Mesorah

The change from learning orally to learning from written texts hap-
pened in two stages.

He gathered all the lessons and all the laws and all the explanations
and commentaries that were heard from Moshe Rabbeinu and that

each Bais Din of every generation learned with regard to the entire
Torah and composed from it the Book of the Mishnah...And he

allowing it to be taught in a way that would make its meaning unclear
and partially “nullified.” See Teshuvos Pe'er HaDor 132 where Rambam
applies the principle to allow a non-optimal conversion—as in our case,
not a violation, but acting non-optimally—when the alternative is
worse.

4 Ramban and other Rishonim are hard pressed (see Hilchos Yesode: HaTo-
rah 6:8 and Kesef Mishneh) to explain why there is a prohibition for de-
stroying a text of the Oral Law, since ideally such texts should never
have been written and should not be compared to WP *2an3 (Holy
Writ). Yet, Rambam presents simply the prohibition of destroying not
only W7 "2n3 but also NN WND—their commentaries and
explanations—for in fact there is no prohibition in writing down the
Oral Law and thus it has sanctity.
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taught it in public, and it was left open to all of Israel, and they all
copied it down, and it was spread everywhere so that the Oral Law
not be forgotten from Israel. And why did Rabbeinu HaKadosh do
this, and not leave things as they were, for he saw that the number
of students was shrinking, and woes were abounding, and the evil
kingdom was spreading throughout the world and getting stronger,
and Israel was wandering to outlying areas. So he wrote a single
composition to be in every person’s hands, so that they could learn
it quickly and not forget it. He and his court sat all day and taught it
in public... And the scholars of the Mishnah wrote other works, to
explain the words of the Torah. Rabi Hoshea the student of Rab-
beinu HaKadosh composed a commentatry on Bereishis. And Rebbe
Yishmael explained from Shemos until the end of the Torah and this
is called the Mechilta. And Rebbe Akiva also composed a Mechilta
and other scholars composed widrashim. All this was written before
the Talmud Bavli. (Introduction to Mishneh Torab)

During the first stage when the Mishnah was being learned, the text
served as an aid to study and was coupled with the lectures of the
masters of the oral text itself.

The stage that followed the writing of the Talmud, however, was
a transformation to independent study from the Talmud itself.

Ravina and Rav Ashi are the last of the scholars of the Talmud.
Rav Ashi composed the Talmud Bavli in Babylonia, about a hun-
dred years after Rebbe Yochanan composed the Talmud
Yerushalmi. The two Talmudim are commentary on the Mishnah,
and an explanation of its depths, with all the material that was initi-
ated in all the Batei Din since the days of Rabbeinu HaKadosh until
the writing of the Talmud... From the two Talmudim and the To-
sefta, Sifra and Sfrei, and the Toseffos—what is prohibited and what is
permitted, what is unclean and what is pure, what is guilty and what
is innocent, and what is fit (WD) and what is unfit (7109) is made
clear—as has been transmitted orally man to man from the mouth
of Moshe from Sinai. One also learns from [these works] the de-
crees (MITA) that were made by the Rabbis and prophets in each
generation to make a fence around the Torah in accordance to
which they had learned from Moshe ‘Guard my statutes’ (IVayikra
18:30)5... So, too, the customs that were practiced and fakanos that
were enacted in each generation are clarified there, as the Bais Din
of each generation saw fit, because it is prohibited to divert from

5 NINwn DR annwn.
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them... and the judgments and laws that were adjudicated, that
were not part of the transmission (7172P) from Moshe, and Bais Din
HaGadol derived them with the rules by which the Torah is ex-
pounded, and the Elders then established them as law... All this
was placed into the Talmud... Thus Ravina and Rav Ashi and their
friends are the last of great scholars of Israel who transmitted the
Oral Law and enacted decrees and zzkanos and customs that spread
to all of Israel, throughout all their dwelling places... And after the
Bais Din of Rav Ashi which compiled and completed the Talmud in
the days of his son, Israel was scattered wide and far throughout all
the land, reaching the far corners and distant islands; And discord
grew throughout the world, and the roads were destroyed... and
Torah learning was decreased, and Israel did not gather to learn in
their Yeshivos by the thousands and tens of thousands as in olden
days, but single people, the remnant [of Israel], who G-d calls in
each city and town gather together and study Torah, and analyze
the compositions of all the Chachamim, and know from them the

path of judgment (VOWNA 777). (Ibid.)

With the dispersion of the Jews, individuals in distant communi-
ties would learn the law from the Talmud itself. The text of the Tal-
mud was meant to instruct the students. There was never an assump-
tion that a Rebbe would transmit the full meaning of each line in the
Talmud to his student. The Talmud was meant to be self-sufficient
instruction. However, the methodology of Talmudic and textual
analysis and language skills had to be transmitted in order to facilitate
proper study. Understanding Talmudic methodology is an art and a
science, for the conceptualizations that Chaga/ dealt with were issues
of great depth.

All the Chachamim that arose after the composition of the Talmud
and analyzed it, and were acknowledged for their wisdom, are
called Geonim. And all these Geonim that arose in the land of Is-
rael and in the land of Babylonia and Spain and France, taught the
M0 17 (the path of the Talmud)® and brought to light the
parts that were hidden and explained its issues, for its path is a very
deep path.” Moreover, it is in Aramaic mixed with other languages,
for that dialect was very well understood in Babylonia by all at the

¢ “The methodology of Talmudic analysis” would seem to be the best
translation.
T TIRNY 7Y 1077 APy 17w 9, “Talmudic methodology is very deep.”
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time of the composition of the Talmud. But in other places, and
[even] in Babylonia in the time of the Geonim, there was none who
knew this language without being taught. (Ibid.)

Teshuvos and sefarimr were composed by the Geonim to explain indi-
vidual texts and issues in the Talmud.

Many questions were asked by the people of each city to each
Gaon who lived in their days, to explain difficult issues in the Tal-
mud, and they would respond according to their wisdom, and the
questioners would collect the answers, and make books out of
them to study from. The Geonim of each generation also com-
posed works that explained the Talmud... some explaining indi-
vidual laws, and some that explained individual chapters that they
considered difficult, and some explaining tractates and sedarin®. In
addition, they composed collections of laws regarding what is pro-
hibited and what is permitted and what carries guilt and what does
not, responding to the needs of their time, to enable those who
could not master the depths of the Talmud... This was the work of
the Geonim from the day that the Talmud was compiled until this
day,’ the year 1108 after the destruction |[of the Temple|. (Ibid.)

Consistent with what Rambam had said about the mesorah in the
Moreh, he explains that by his time there were a precious few who still
understood the methodology of the Talmud and not even many who
understood what the Geonim were saying.

Today many hardships have oppressed us and times have pressured
us all, so that the wisdom of our scholars has been lost, and the
understanding of those with insight has been hidden, thus those
explanations and responses and law [books]| that the Geonim com-
piled, and considered clear, are now considered difficult to deci-
pher, and only a very few really understand them. How much more
so [is this the case] with the Talmud itself—the Baw/, the
Yerushalmi, the Sifra, the Sifrei, and the Toseftos—that all require
broad understanding, and intelligence, and the devotion of much
time. Only after this does one master the proper approach for as-
certaining what is prohibited and what is permitted and what are
the facts in other laws of the Torah. (Ibid.)

8 One of the six divisions of the Talmud.
% Clearly Rambam is a member of the Geonim. Perhaps we should con-
sider him the last Gaon.
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There was no longer a mesorah. Everything depended on the abil-
ity of scholars to analyze the Talmudic texts propetly. Should one see
a proclamation admonishing some “new” halachic decision that
breaks with the tradition of our fathers, he should be aware that there
is no tradition that goes back to the Rabbis of the Talmud. By the
twelfth century that tradition was long lost, and all that remained are
the words of the Talmud.

The Author of the Perush HaMishnab

The Rambam of Mishneh Torah sounds somewhat negative about the
state of learning in his time. In the Moreh, which he wrote later in life,
we have seen that he is fully critical of the state of disarray. But in the
hakdamah to his Perush HaMishnah, that he began in his teens and fin-
ished in his late twenties, we find little of this cynicism.

And they (the Geonim) compiled compositions on legal decisions,
some in Arabic,! some in Hebrew, like the Halachos Gadolos... and
others, and the Laws written by the great rabbi our teacher Yitz-
chak, 3/ (Rif), which is sufficient [to stand in place] of all the other
works for it includes all the decisions and laws that are necessary
[for practice] in our days, [in] the state of exile. And he explained
there things that his predecessors had erred on in their decisions—
and I had few complaints about his decisions, not reaching the
number of ten altogether. And I collected all that I could get of the
commentaties of my master, my father, 3"/ and of another man
named Rav Yosef Hal.evi!! (RiMigash), for that man’s command!'?
of the Talmud is frightening to one who looks carefully at his
words and the depth of his intellect, until one can almost say ‘there
was no king before he’ relating to his conduct and his approach.
And I gathered all that I found of his own commentary!3 and I also
include my own explanations according to the weakness of my abil-
ity, and what I have learned from wisdom. (Introduction to Perush

HaMishnah)

10 How interesting that in these early days, so much was written in the
language that was spoken. This demonstrates much about the
Geonim’s attitude towards Torah learning.

[N 74V ka

12 Literally “heart,” 2%.

13 w517 W92 MY A
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While writing this work Rambam does not seem to think he has
such a hard job in getting the balachah right. The Rif had corrected
the mistakes of those who came before him. Rambam is not com-
pletely without criticism of even the Rif, and in the final analysis he
depends on his own judgment. Nevertheless, he disagrees with him in
fewer than ten places. And then he has the RiMigash to depend upon
whose understanding is astounding as if “there was no king before
he.” Note, however, that even with this statement of trust in previous
authorities, he is willing to place RiMigash above his predecessors.
There seems to be no attitude of giving precedence to eatlier authori-
ties. All depends on the individual scholar’s acumen and analysis of
what is written in the Talmud.

The Author of Mishneb Torah

When years later Rambam began working on Mishneh Torah, he real-
ized that he would have to first write an introductory work detailing
the faryag mitzvos and explaining the rationale behind his count. He
explains his need to do so in the introduction to that work.

I considered it fitting to put first, in the introduction of the book,
the listing of all the mitzwos, positive and negative, so that the book
would be divided in correspondence to them, and there would be
no mitzvah whose laws would not be detailed... And as I began
working on listing the mitzpos... 1 was reminded of a fundamental
issue that I had long thought about, which is that the many count-
ers of the mitzvos erred in matters that are degrading beyond my
ability to convey, for every one who tried to count them, or to
compose a book with this intent, followed after the words of the
Baal Halachos Gadolos (BeHaG) and departed only slightly from his
intent as if minds were frozen by this man’s work. Eventually the
author of the well-known Sefer HaMitzvos sensed some of the Be-
HaG’s mistakes, considering it unreasonable to count visiting the
sick and comforting the mourner, as the BeHaG had, and indeed it
is unreasonable. Nevertheless, what he did decide to count was
more unreasonable than what the BeHaG had counted, and he fol-
lowed the BeHaG in even more ridiculous inclusions—as will be
evident to anyone who studies the present treatise. G-d knows, and
He is sufficient witness that my recognition of the errors in the
count, counting that which even a superficial glance can ascertain is
inadmissible, and then to have this be followed after by unques-
tioning readers, made me aware of the tragedy of our plight. And 1
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saw that there was a fulfillment of “The picture of it all is like the
closed book which when given to a man of learning with the re-
quest ‘Please read this,” he will respond, ‘I cannot, for it is sealed’
(Yeshayahn 29:11). And then when I heard of the many agharos™ that
were composed near us in Spain, I felt torment on seeing the pub-
lication and revelation of this ill. And though we can’t condemn
[the agbaros], for their authors were poets and not Rabbis, and
within the demands of their profession for producing sweet and
beautiful language they did a competent job, still the content was
based on the Halachos Gadolos and later Rabbis. And when I con-
templated this and realized how this count had become widely ac-
cepted by the public, I understood that should I list the proper
count without bringing proof, the readers will believe that it is in
error, the proof being that it differs from what they find recorded
by various other personages, for most of the elite of our day do not
evaluate the content of a treatise, but to the degree it accords with
what preceded it, never questioning the validity of the earlier
source. How much mote so this is true of the masses. Therefore I
decided that it was necessary to preface my composition with this
treatise, in which I will explain the count of the mifzwos and the
methodology for arriving at it, bringing evidence from verses of the
Torah and statements of the Chachamim explaining [these verses].
And I preface the counting with reliable basic principles for ascer-
taining the count. And after validating the count with this treatise
with clear, irrefutable proofs, it will become obvious to all its read-
ers, the errors of all who counted contrary to our numbering,.

Rambam speaks with certainty of the glaring errors made by
the Geonim who preceded him. He feels that they lacked a funda-
mental understanding of what constitutes a mzfzvah of the Torah.
They had no idea as to what the actual Zaryag mitzvos are. Moreover, he
feels that there is an unwillingness on the part of even the premier
scholars to challenge accepted precedent. He considers both the ob-
vious errors in Torah learning and the unwillingness of scholars to
analyze the issues based on primary sources an embarrassing and
tragic circumstance. Rambam set about to correct this situation.

4 mntR—literally, “prohibitions”—referring to the many poetic counts
of the zaryag mitzvos written for recital on Shavuos.
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A Changed Perspective

In teshuvos written after Mishneh Torah had been disseminated, Ram-
bam writes about the cause for some confusion that had arisen about
his opinions:

That which is codified in the ¢hibbur’’ is undoubtedly correct, and
so we wrote as well in the Perush HaMishnah, and that which is in
your hands!® is the first version, which I released without proper
diligence. And I was influenced in this by the Sefer HaMitzvos of
Rav Chefetz, 17/, and the mistake was in his [analysis], and I just
followed after him without verifying. And when I further evaluated
and analyzed the statements [of Chazal |, it became clear that the
truth was what we recorded in the ¢hibbur and we corrected the Pe-
rush HaMishnah accordingly. The same happened in many places,
and thus the first version of the Perush HaMishnah, was subse-
quently modified tens of times.!” Each case we had originally fol-
lowed the opinion of some Gaon, g/, and afterwards the area of
error became clear.” (Igros HaRambam, Shilat ed., p. 647)

This confusion that people have with regard to the Perush HaMish-
nah is entirely due to the fact that I corrected it in places. The Crea-
tor knows that most of my mistakes were due to my having fol-
lowed Geonim, "/, such as Rabbeinn Nissim in his Megilas Setarim
and Rav Chefetz, 7 in the Sefer HaMitzpos, and others whom it is
difficult for me to mention.” (Ibid., p. 305)

Rambam blames himself for having relied on the opinions of ear-
lier Geonim without having analyzed the issue fully when he wrote
the Perush HaMishnah. In his youth he was at least partially guilty of
what is apparently the universal fault of others—not doing the full
analysis of primary sources that the Chachmei HaTalmnd expected of
us. We now have early drafts of the Perush HaMishnah with Rambam’s
own corrections. There are many corrections. It is also unlikely that
what is extant is the final version, for Mishneh Torah differs from the

15> Composition, i.e., Mishneh Torah.

16 A variant version of the Perush HaMishnah.

17" The text reads 0°°1V 77WY. Since we know Rambam changed his mind
often, Shilat says that the “ten” refers to mistakes made purely because
of dependence on Geonim. More likely it should read something like
NIy, ie., “tens of times,” since Rambam says in the second feshuvah
that most of his mistakes were due to the Geonim he followed.
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emended Perush HaMishnah in many cases. Rambam in the above z-
shuvah instructs us to follow Mishneh Torah over the Perush HaMishnah
in all cases. It is probable that he was not able to correct all his early
mistakes and that even the final version of Perush HaMishnah is not
fully reliable."

He is not willing to name one of the sources that had misled him,
but perhaps we can deduce who it is. We quoted his statement in the
hakdamah to Perush HaMishnah, that he differed from the Rif in fewer
than ten places. However, he certainly differs from him in many
more than that in Mishneh Torah. It would seem likely that it is the Rif,
of whom he had once been in awe, that he is not willing to now men-
tion as a source of error."” Scholars believe” that Rambam was the
most reliable source of halachah because he had a better gabbalah than
the Baalei Tosfos, going back through his father to the RiMigash and
then to the Rif.”' Still, this was only a starting point for Rambam as
with fresh analysis and insight he reconnected with the thinking of
the Rabbis of the Talmud.

Indeed, even in issues of hashkafah, Rambam of Moreh Nevuchim
had changed quite a bit from the youth who wrote the Perush
HaMishnah, although at that time he was already our greatest post-
Talmudic thinker. In defining the seventh of the thirteen Ikkare
Emmunah—that being the belief in the uniqueness of the prophecy of
Moshe Rabbeinn—Rambam says that to fully explain this phenome-
non it would be necessary to discuss the "imp MW", the kabbalistic
concept discussed in a Geonic work. Rabbi Kappach™ points out that
Rambam later erased these words so that they were completely re-
moved, rather than in his normal style where the original text could
still be discerned. In a feshuvah (Blau 117), he later writes of MWW
12, “I do not believe that this book was written by the Chachamim,

18 Most probably we do not have the final version, but some earlier draft
of scrap copy.

19 ] believe I have seen this suggested, though I do not recall where.

20 See Dr. Faur’s enlightening article in the present volume.

2l On the issue of weights, Rambam refers to a long tradition in his family
23 IR XPT 2P0 77 IR WK N2 1Y 21710 ¥oo" min M0 »'in
AR nb:pm ... D0 TOWY ww annTa 5|7W?3 Rah ik il 15?12)73:1 W ... 702
DO 1997 DAY DT WOR D) WOR PR 1PARN DN RN KAk 072
"D A 3.

22 In the notes to his edition of the Perush HaMishnah.
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and G-d forbid that it be from them, rather it is just a composition by
a BEuropean expositor and nothing more. In any event the destruction
of this book and the obliteration of its mention is a great mztzvah—
‘the name of other gods dare not be mentioned—one who has ‘a
measure’, i.e., TP, is unquestionably a foreign god.”” It would seem
that even Rambam’s understanding of fundamentals, carefully formu-
lated in Mishneh Torah, was not fully developed by him at the time he
wrote Perush HaMishnah.

Searching for Truth

Clearly, as Rambam grew older, his trust in the reliability of the
mesorah of his era constantly declined. Yet this did not deter him from
writing what he considered to be the definitive work of Jewish law.
He had such confidence in the work he was doing that he wrote to a
student (Igros HaRambam, Shilat ed., p. 302) that a day would come
when “without doubt, all of Israel will suffice with this sefer alone, and
other sefarinz will be put aside.” He was confident that Chaza/ had left
behind in their writing sufficient information to allow the truth to be
rediscovered and he spent his life in search of the truths that they had
conveyed in their works. Thus he railed against those who would just
accept what they read from post-Talmudic scholars without question-
ing the logic before them. From texts of the Perush HaMishnah appat-
ently in Rambam’s own hand that are still extant and also from
manuscripts of Mishneh Torah, we know that Rambam was in a state
of constant revision and refinement throughout his life—the result of
a constant pursuit of truth.”*

23 In the Perush HaMishnab he has promised an elaboration on the proph-
ecy of Moshe, and yet in the Moreh Nevuchim (2:35) he says he will not
speak of it when discussing prophecy for it is really another phenome-
non. Apparently, what he once felt could be discussed about relating to
G-d, he no longer feels he can discuss. Perhaps discussing what G-d is
not—m?»"2W—has replaced other explanations in Rambam’s mind.

2 Note the case of the 77°N0 in Mishneh Torah between Maachalos Asuros
9:4 and Mamrim 2:9 as to whether 29M 7’1 W2 was a Rabbinic or To-
rah prohibition. See the Yalkut Shinui Nuschaos where examination of
manusctipts of Perush HaMishnah and Mishneh Torah demonstrate that
Rambam had originally felt the prohibition was of Torah origin and
then changed his mind and ruled it was Rabbinic. The contradictory
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A prevailing ruling of his time allowed ships to continue their
journey on Shabbos on oceans but not on deep rivers. Rambam, in a
teshuvah, explains that this is an error and that all water journeys may
continue as long as the water is sufficiently deep.” The questioner
argued that since the custom had been established to prohibit this
travel, then even if it was technically permissible, the minbag should
stand. Rambam responds to this argument as follows:

But that which you said about respecting the custom—indeed wzn-
hag does require great respect and Chagal said explicitly, “Things
that are permissible that some are accustomed to prohibit, one is
not allowed to permit it in front of them’ (Pesachim 50b). But this
only pertains in a situation, as the Talmud Yerushalmi clarified
(Pesachim 4:1), where these people are aware that the thing is in fact
permissible but they nevertheless refrained from doing so as a self-
imposed stringency. But if those following the minhag thought that
something that was permissible was prohibited, and they continue
to think so, and especially if they have come to accept a halachic
principle justifying the prohibition—then it is improper to allow
them to continue with these misconceptions in any event. But one
must object to what they are doing, and inform them that what
they thought was prohibited is permissible, and the prohibition was
a mistake. For it is improper to ever establish a mistake as a per-
manent law, no matter whether it be forbidding the permitted or
permitting the prohibited.” (Igros HaRambam, Shilat ed., pp. 278—
279)

In fact, Rambam was not unique in this attitude. In the radical
chiddushim that the Baalei Tosfos were willing to propose and some-
times adopt to resolve Talmudic inconsistencies, we see a similar ap-

positions found in two places in Mishnebh Torah would be the result of
having the corrections only registered in one of the two places where
the law is brought. (However, an alternate girsa in the Yemenite manu-
scripts suggests another answer to this contradiction.) I bring no evi-
dence to Rambam having changed his mind in Mishneh Torah from
statements to this effect in the Teshuvos 'Chachmei Luniel, for Rav Kap-
pach contends that they are forgeries and indeed certainly much and
perhaps all of the zeshuros were not written by Rambam.
% Ten tefachim.



196 : Hakirab, the Flathush Journal of ewish Law and Thonght

proach.” Ramban was no different in this respect” and some, though
not all,”® of the other Rishonim whose works are most important to us
obviously had this same perspective. The words recorded by
Rashbam from his exchange with his grandfather Rashi, after he had
pressed him about the importance of Xpn 2w MWW (the simple
rendering of the text) are striking. His grandfather admitted to him
that “if he had the time he would write other explanations according
to the simple meaning that is constantly being revealed to us each
day.”” Even with regard to understanding the Chumash, one must use
his own intellect to search for truths never before revealed. The belief
in precedent as the guiding principle of “Jewish law and thought”
that dominates in today’s Talmudic community was rejected by many
Rishonim and abhorred by Rambam.

Along with Talmudic analysis, Rambam also used an academic
type of scrutiny of ancient texts to determine the correct girsa. He
speaks in one case of a mistake the Geonim had made due to a faulty
text of the Talmud. He himself searched in old gemarvs, finding two
scrolls that he was able to identify as 500 years old that validated the
girsa that he had suspected was correct. His ability to identify these
texts as 500 years old demonstrates another tool in his arsenal. He
writes “written on scrolls in the manner people used to write in,
about 500 years ago.”

20 Rabbeinn Tam’s radical shittah establishing two MYPW because of a con-
tradiction between two gearos is a case in point. His rejections of the ze-
fillin of his grandfather based on his reading of the gemara (see Tosfos
Menachos 34b) is another. One should note that he was not merely
adopting Rav Hai Gaon’s shittah, for that shittah historically seems
linked with Raavad’s order while Rabbeinu Tam suggests a new order.

27 Note his statement in his introduction to his hasagos on the Sefer Ha-
Mitzwos. There he defends the words of the Geonim. But still he will
not be a “donkey carrying books” and will state his disagreements with
them as well.

28 See Rosh to Sanbedrin 4:6 where the Raavad is “close to saying” that in
his generation it is already not permissible to argue with the Geonim.
Apparently their words are part of the mesorab in his viewpoint. The
Rosh there argues.

29 0P 901 DWINNRT Mows: *ob.

30 Hilchos Malveh 15:2. See also Hilchos Ishus 11:13.
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In addition, Rambam looked to outside sources to help recon-
struct the philosophical, scientific, and metaphysical knowledge that
had been completely lost. He was thus an avid student of philosophy
and already in the Perush HaMishnah he used the works of the great
Greek and Arab philosophers to shed light upon the cryptic com-
ments of Chazal. Nor does he disguise from his readers that this is
the case, although he accommodates their sensitivities.

Know, that what I say in these chapters and in the commentary it-
self, are not matters that I from my own mind myself advanced...
but they were collected from the Chachamim in the Midrash and
Talmud, and from other of their works, and from the words of the
philosophers both early and late, and from works of many men...
accept the truth from whoever says it. It is possible that I will
sometimes bring an entire section from a well-known book, with
the original wording, and there is nothing wrong with this for I am
not intending to take credit for this eatlier source. I have already
admitted [that nothing here is original|, even though I do not al-
ways quote the source, for doing so would needlessly lengthen the
work. Also quoting this particular person’ would cause a person
with no taste to feel that the content of the words are spoiled and
evil—and he will not then come to understand it. Therefore I have
left out the author, for my purpose is to help the reader and explain
to him the matters hidden in this tractate. (Introduction to A4wos)

Early on, Rambam had taught us his guiding principle “Accept the
truth from whoever says it.”

Years later, Rambam devoted many chapters in Hikhos Kiddush
HaChodesh to explain how the movements of the moon could be pre-
dicted by Bais Din and he lays out the calculations necessary for mak-
ing the Jewish calendar. At the end he states his sources:

The reasoning behind all these calculations... and how we know
each detail, and the proof for each point—are the sciences of as-
tronomy and geometry, on which the Greek scholars composed
many books, and these are what is now found in the hands of
scholars. But the works composed by Chachmei Yisrael in the days of
the prophets who were of the tribe of Yissachar have not reached
us... But since all this material has clear proofs that have no flaws
to support them... we do not care who the author is, whether it be
prophets or gentiles... for anything in which the reasoning has

31 Aristotle.
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been revealed, and the truth become evident, with certain proof—
we do not rely on who said it or taught it but on the evidence and

the reasoning itself.” (Hilchos Kiddush HaChodesh 17:9)

The works of the prophets on these matters have been lost so Ram-
bam turns to those who have preserved this knowledge or rediscov-
ered it. But he does not rely on these sources, either. Here, just as in
his Talmudic analysis, he accepts these sources because of “proofs
that have no flaws.” Rambam’s basic attitude towards Talmud Torah
is that it is the search for truth.

Reconstructing the Mesorah and the Precedent for Ig-
noring Precedent —171N7 12 MOX WIN

Rambam’s refusal to follow precedent is based on the Talmudic prin-
ciple that he codifies.

If Bais Din HaGadol expounded using one of the halachic methods
of derivation and judged a law according to what they thought was
accurate, and then another court that succeeded it saw a reason to
overturn their decision, it does so. For the Torah says, “To the
judge which will be in those days’ (Devarim 17:9)—you only have to
follow the court of your generation. (Hzlehos Manrin 2:1)

All Talmudic disagreement is in matters that were never clarified to
Moshe at Sinai and such issues were left to the scholars in Israel to
resolve. Each generation was free to disagree with the conclusions of
their predecessors and overturn their decisions.” Indeed, there was
an immutable mesorah. All matters that were taught to Moshe at Sinai
were faithfully transmitted from generation to generation. There was
no disagreement in Talmudic times on anything that was part of the
original mesorah. The method of study in the large yeshivos protected

32372 177 PO 0T 113,120 02 777911 772057 Y077 DY INNIW 00107
172 ORY 22p1 7977 OR DR D 019 1V SINwws 3R A1 .20 9D Y
522 XYM ,7977 12 YAWI ROW D272 1PYM DPonnn 901 DAk mawn v
D°IINY DR P2 NIRRT 0T RIVIW 7207 oYY DY 20PN AW TInena
DY MR 2°R°21 07,012 9K IR L1170 2297 RAYD SR IR L2990 RP ORHI
199 527 1AW PRI L,NPIPNRY AT QYL 200 LMRPR 272 T Py
WIPEY AnTRa)a2 aMITO1 MONDD TID PUIAn CN9DY L,NNhD avn pUin
(nvawnn.
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the mesorah of that which had been handed down from Sinai. The
ideal of oral study and oral transmission protected the Oral Law,”
and only after its dissolution did arguments begin to abound over
issues that had once been unanimously agreed upon.

Thus the Elders were given the text of the Torah together with
the Oral Law that was comprised of a limited number of explanations
of ambiguous statements™ and rules for analyzing the text in order to
be able to resolve ambiguities.”” Given this information, they were
expected to be able to resolve all their doubts. The authors of the
Talmud gave over the same tools to the generations that were to fol-
low them, and they, too, expected them to find the truth.

In a famous feshuvah, Rambam excoriates a custom of writing
verses of the Torah on faleisin and explains several reasons as to why
it is prohibited, and at the end he adds one last line.

ATNYOT 907 DRIV T3 INWYI ROW AW 1D O3 7 N1 9R 7080
“In addition this is something new, the like of which was never

done in Israel as far as we know.” (Igros HaRambam, Shilat ed., p.
399)

The aphorism that is attributed to the Chasam Sofer of 12 TOR WIN
707, “all that is new is prohibited by the Torah,” could rightly be
attributed to Rambam, some 700 years earlier.” But the proper intet-
pretation of "WIN" is that which has been introduced without proper

33 22V L,awn "on D’7721|773 12 "> an2 D’P’?ﬂJW DPTIW IWHW oD IR
nRap Y0P ann IORW °197 IR LMW W MY NIWY 7170 DPYnng avow
VMY TORW 0 DI 127 050 YRw KD IR LIOW IR LIN9AP AV 1w nov
199X 90 WwnRw KOW D901 RAW OTNPN 127WR MR AR T DY R R0
R1T) L,TIRD G120 7275 A7 - 1IMND ChwD 57N DYyn bhal7gn] ﬂpﬁﬂh el
,MIENT DR 92PN MWK DOWIR DY DM 1T PRI 93w 1D PRY 1 13T
AR 000 20 DY (NAwn weh anTRa) Loua1 RN ar Do

3% 793P "M27 consists of ron nwnd 7377, which were pieces of
information that could not be read into the text, and @221 W7D,
that are explanations of what the text means.

35 See Hilchos Mamrine 1:2.

3 The aphorism is really a play on words as most simply it refers to the
Torah prohibition of grain until after the second day of Pesach.
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halachic sources. It refers to errors that have been introduced even
1000 years ago for “it is improper to ever establish a mistake.”’

Absolute Truth

Not only were the Rabbis of the Talmud expected to be able to re-
solve all doubts, but as far as Rambam was concerned, they were ex-
pected to come to accurate conclusions, and for a time they did so.

But with regard to what the Talmud says, that ‘when large numbers
of the students of Shammai and Hillel were insufficiently assidu-
ous, arguments increased in Israel,” the meaning there is quite clear.
For any two men who are [exactly] equal in intellect and diligence,
and in the knowledge of the fundamentals upon which logical in-
ferences are to be based, will never have differing opinions [on an
issue]. And should there be disagreements, they will be few—as in
fact between Shammai and Hillel there were only several argu-
ments. This is because their thought processes were very similar to
each other and they were equally knowledgeable about all the fun-
damentals. But when the diligence of the students towards acquit-
ing wisdom lapsed, and their logic weakened relative to that of
Shammai and Hillel, arguments concerning analysis began amongst

37 In one important place, however, Rambam makes a concession to tra-
dition over his own better judgment. Although he calculates the actual
year of the shemittah cycle (Hilchos Shemittah 17Yovel 10), he acknowl-
edges that the calculation of the Geonim differ from what he has
stated. Nevertheless, he is willing to follow what has been accepted:

NLAYM NPYP WY MAWYA PRIV 1IN AR AT NAWD 0931 ,1PoNI0 UR AT YN
mMbnPa? MR 027 ,ART2 2T DTN IWYR 393p0w--0°00).
In this case, where there is a claim that the count has been ongoing and
where his opposition would be radical uprooting of the Jewish calendar,
Rambam relents to tradition. However, in a feshuvah (Blau 389), he indi-
cates that he only does so with reluctance.

PD0 YRR N277 PUTYY WIAAW 202N VR 0°1272 NPW 2O nd)
TV DT AW T NAWAY MR 27T PIRAT 1277 UR PRWYIM Aumwa
ORI Y2 QIYOTINY AWK T PO PON0™ 02277 47 TP 197 19 1Y 1AW
.
Despite his acquiescence to tradition he still records his own position in
Mishnebh Torah, apparently with the intention that a future Bais Din will
consider both sides and perhaps come to the same conclusion as he

has.
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them on many issues. Each person’s logic reflected the limitations
of his intellect and grasp of the fundamental principles. We cannot
blame them for this. For we cannot expect every two debating
scholars to debate with the same intelligence as did Yehoshua and
Pinchas.’® (Introduction to Perush HaMishnab)

Ideally it is possible to come to the proper conclusions, and in a de-
bate between great minds arguing with total honesty and without ego,
it was possible to come to a universally accepted truth. There is an
exact meaning to every word in the Torah. There is an absolute truth
as to what the Torah expects us to do in every case and it is possible
to find it.””

Deciding Halachab in Days of Old

How is Halachah to be decided?

On matters of kabbalah (tradition) there was never argument, and
[thus] any issue in which you find argument is known to be inde-
pendent of the kabbalah from Moshe Rabbeinu. Matters that are
learned by deduction—if unanimously agreed upon in Bais Din
HaGadol, are thus settled; but if there is disagreement, law is deter-
mined by majority [rule]... When Bais Din HaGado! was extant,
there was no argument in Israel, for each case in which any Jew had
doubt, was presented to the local court... If they knew [the resolu-
tion] they gave it, and if not the questioner and the court or its em-
issary would go up to Yerushalayim and ask the court on Har Ha-
Bayis. If they knew [the resolution], they would give it, and if not all
would come to the court at the gate of the Temple courtyard. If
they knew [the resolution] they would give it, and if not all would

3 Rambam means that Yehoshua and Pinchas also disagreed but they
emerged from their debates with the absolute truth.

3 Rambam’s view on this matter is in contradistinction to Ramban in his
introduction to his Milchamos Hashem where he states “that among dis-
puting commentators there ate no absolute proofs nor definitive solu-
tions for most problems, for this field is not an absolute science.” (See
Hakirah, vol. 5, p. 40, from which this translation is taken.) This dis-
agreement is the source of other important disagreements between
them, but in this essay we only deal with Rambam’s shittah.
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go up to Lishkas Hagazis* to Bais Din HaGadol and ask them. If the
matter that was in doubt to all [the aforementioned parties] was
known to Bais Din HaGadol, either through a kabbalah or via deriva-
tion by the halachic rules, they would immediately give them the
answer, but if the issue was not obvious to Bais Din HaGadol they
would deliberate on the issue at that time and debate it until they
came to unanimous agreement, or until a vote was taken and the
majority was followed. Then they would tell all the questioners that
this was the law, and they would leave. (Hélchos Manzrinz 1:3)

The High Court of Israel would debate issues of doubt and come to
conclusions based on a majority decision if they could not achieve
unanimity. This high court, comprised of the greatest scholars in Is-
rael, was best qualified to determine the Torah’s intent and of course
their decisions had to be followed.

So what happened after the dissolution of the High Court? Con-
fusion and doubt set in.

Once Bais Din HaGadol no longer existed, argument increased in
Israel. One party would declare [something] impure and give a rea-
son for his opinion and another would declare it pure and supply a
reason for his opinion. One ‘prohibited’ and another ‘permitted.’
(Hilehos Manzrim 1:9)

Nevertheless, while the yeshivos of the Amoraim were still intact, it
was possible for the Rabbis to make decisions that were binding on
all of Israel.

All issues in the Talmud Bavli are binding on all of Israel; and we
force every city and town to follow all the customs that were insti-
tuted by the Chachmei HaTalmnd, and to reiterate their gegeiros and
takanos, since all those matters in the Talmud were agreed upon by
all of Israel, as the Chachamin who instituted these fakanos, gezeiros,
and minbagim or who deduced a law and learned that the judgment
was so, were all Chachmei Yisrael or the majority of them, and they
were the ones who had heard the £abbalah on the fundamentals of
the entire Torah, man from man linking back to Moshe Rabbeinu.
(Introduction to Mishneh Torab)

Since all the Rabbis were together at that time, the final decisions of
the Talmud are the final decisions of the entire body of scholars of

40 Literally “the chamber of cut wood,” a chamber off the courtyard of
the Bais HaMikdash where the High Court sat in judgment.
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Israel. At that time they were all in contact with each other and able
to fully debate the issues just as in the time of the Sanhedrin. So, too,
these were scholars “who had heard the £abbalah of the fundamentals
of the entire Torah.” They had heard them “man from man linking
back to Moshe Rabbeinn.” Only those who were part of the oral
transmission that guaranteed that what Moshe was taught could be
faithfully transmitted were entrusted with making decisions that
could be relied upon to be the truth and binding on all. In general,41
one was considered a member of the kabbalah when he was granted
semichah,” and Rambam felt that sewichah continued almost to the
closing of Shas.” The final decisions of the Talmud are binding even
if the last decisions were not made by 1"210, since their knowledge
nevertheless qualified as knowledge that was part of the kabbalah. The
Rif explains* that the halachah follows the Talmud Bavli rather than
the Talmud Yerushalmi based on the principle of *¥7n23 7377—“the
law follows the last authority”—for it is the final decision of a unified
rabbinic authority.

Deciding Halachab in the Future

Rambam had confidence that the people of Israel, before the coming
of Mashiach, will reestablish 77270.

Y See Hilchos Sanbedrin Chapter 4. Shmuel apparently did not have
semichah, and semichah cannot be given outside of Israel, so it is generally
assumed most of the Amoraim in Bavel did not have sewichah. 1t is ap-
parently not an exact equation, but see the next note.
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43 He held that Bate: Dinim for Kiddush HaChodesh existed until the days of
Rava and Abbaye and these had to be comprised of 0%2¥0. It is possi-
ble that semichah continued even longer, but there were not a sufficient
number of 0%0 to make full courts. See Hikhos Kiddush HaChodesh 5:3.

#  Rif at end of Maseches Eirnvin.
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I believe that if there will be agreement amongst the students and
the Rabbis to appoint a man for the yeshivah, i.e., a head; should
this be done in the land of Israel, then this person would be the
head of the yeshivah and a 770 who could ordain others should he
wish. If you do not say so, it would be impossible to have a Bais
Din HaGadol ever again, since such a court must consist entirely of
0°21M0. And G-d has promised that ‘I will return the judges as in
days of old.” And lest you say that Mashiach will appoint them with
no need for them to be 0’210, this is impossible, for we have ex-
plained that Mashiach will not add or detract from anything in the
Torah....And I believe that the Sanhedrin will return before the
revelation of Mashiach, and in fact this will be one of the signs [of
his imminent arrival] as it says, ‘and I will return judges as in days
of old and your advisers as before and then it shall be called the
city of righteousness.” And this will undoubtedly be when G-d will
prepare the hearts of men and they will exceed in goodly actions
and their desire for G-d and his Torah will be great and their up-
rightness will increase before the coming of Mashiach as is foretold
in Tanach. (Perush HaMishnah, Sanbedrin 1:3)

Semichah can only be established if there is a person worthy of it,
“an outstanding Chacham who is able to rule in the entire Torah™ (Hi/-
chos Sanbedrin 4:8). The Radyaz noted that in his time such a person
could not be found (ibid. 4:11). Certainly there are people who know
all the Talmudic sources—but in his day and ours there is none capa-
ble of interpreting the intent of Chazal. There is also absolutely no
reason to believe that the standards for qualification can ever be
compromised.” Rambam foresees a day when the Talmud will be
understood clearly. Prophecy will return before the coming of
Mashiach (Hilchos Melachim 12:2), so why should anyone doubt that the
understanding of Torah will dramatically rise in the era before
Mashiach? Indeed, Rambam believes that in those days, Mishneh Torah
will be understood and its study will lead back to a reestablishment of

4 Certainly for that reason the project to reestablish sewzichah was aban-
doned in the days of the Bais Yosef. How ludicrous of the founders of
the modern “Sanhedrin” to think that it could be reestablished with the
scholars of the present day.
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our link with Sinai.** His confidence is based first on the promise of
the prophets. But also he has confidence in his work to the extent
that he believes it will be a conduit to this purpose. And further yet,
he also had confidence in the dedication and genius of the Jewish
people, both those who wrote the Talmud and those who study it.

Deciding Halachab Today

The question now remains, how is halachah to be determined? Since
the days of the closing of the Talmud, we have lacked both 1) schol-
ars who received the entire Oral Law from the teachers—1°2120, and
2) all the scholars of Israel being in communication with each other
so that they can debate an issue. In modern times, the communica-
tions era, it is theoretically possible to rectify both issues—for it is
possible to gather all scholars together to appoint a single 70 and
restart the 7210 process. But in reality it remains an impossibility,
firstly because of the animosity between different groups and the
unwillingness of all scholars to honestly debate an issue—to listen to
the arguments of those they do not respect. Secondly, and even more
important, even if we are able to overcome this problem, we are
presently lacking in scholars of the stature of 1122pi *ndM, to be ap-
pointed as 7°210. The Talmud, and even the golden words of Ram-
bam, remain clouded in misinterpretation.

Every court that arose after the Talmud, in every town that enacted
gezeiros, takanos, and minbagim for its town or for multiple towns—
did not see their decrees and actions spread throughout all of Is-
rael, because of the large distances between communities and the
poor state of the roads. Moreover, these courts are those of indi-
viduals, and Bais Din HaGadol of seventy-one has ceased to exist
some years before?’ the compilation of the Talmud—therefore we
do not force people of one town to enact the customs of another
town. And we do not tell a court to enact the gezeiros enacted by
another court in its town... and so, too, if one of the Geonim

4 As we quoted eatlier (Igros HaRambam, Shilat ed., p. 302), a day would
come when “without doubt, all of Israel will suffice with this sefer alone,
and other sefarim will be put aside.”

471 translate D@ 712 as “some years” not “many years” as Rambam of-
ten uses the term 2°2YD 722 and we are only aware of two instances.
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taught that the proper way of adjudicating a case is in a certain way
and it became clear to another court that arose after it that this is
not the approach that is written in the Talmud—we do not listen

to the first, but to whom logic supports ("1°7272 701 NYTAWY 1),
whether it be the first or the last.” (Introduction to Mishneh Torab)

Community courts have the right to make zakanos for their commu-
nity.48 But when it comes to determining practice, the courts or the
individual Geonim only act as interpreters of Talmudic law. The indi-
vidual is not bound by any particular court or Rabbi—not even by
the NN, the latter authority, who is the most prominent authority of
the day. Rambam makes it clear: the halachah should follow 1"
"1°927% 701 NYTIW—the one with the convincing argument.
Clearly, the choice of whom to follow rests with individual Rab-
bis.
If two Chachamim or two courts are in disagreement at a time when
the Sanhedrin is defunct, or [even during the time of the Sanhedrin
but] when the case had not yet come up before [Bais Din HaGadbol),
irrespective of whether the disputants are coexistent or from dif-
ferent time periods, with one declaring ‘impure’ and one declaring
‘pure’, one prohibiting and one permitting; if you do not know to
where the law leans (701 777 19°719) in a case of Torah law, 2o
after the more stringent opinion, and in a matter of Rabbinic law,
follow the more lenient position. (Hilchos Manrim 1:5)%

If the individual scholar agrees with one opinion then he should fol-
low that opinion.” Only if he cannot decide whom to follow, should
he turn to a secondary principle governing the laws of P90 (doubt),
which states that in a question of a Torah prohibition we follow the

4 What constitutes a community and why these fakanos and gezeiros have
standing is not the subject of this essay. We deal here only with deter-
mining what the balachab is on issues that are of Torah law or Rabbinic
extensions and Zakanos.

4 The source of this balachab is the gemara Avodah Zarah Ta. Others dis-
agree with Rambam’s interpretation. See the next section.

% See the mNon in Frankel’s Rambam which brings several commentaries
including the Chazon Ish who read Rambam this way.
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stringent opinion and with regard to Rabbinic laws we follow the le-
nient opinion.”

Rambam speaks of the calamity caused by “foxes” not qualified
to rule who set themselves up as authorities.”” One could argue that
individual Rabbis should therefore not pasken for themselves even in
making a decision between various authorities. But in fact that is
clearly not what Rambam is talking about. He speaks only of those
who set themselves up to pasken for others.” Moreover, in modern
times Rama™ and Rivash™ contend that present-day ordination quali-
fies one to rule.” Those who are learned enough in their own eyes to
feel that they can say 701 1771 19°7% are expected to do so. One is
responsible for the fate of his own soul, and his choice of the path he
takes in the service of G-d is his own.

Obviously, if one is not learned and is not capable of making a
responsible halachic judgment about whom to follow ¥°X1 X?)
(7%, he does not have the prerogative to make his own deci-

> According to Rambam, the fact that we follow the stringent opinion in
case of doubt in Torah law, is itself Rabbinic. Were it not for this Rab-
binic takanah, we could always follow the more lenient opinion when in
doubt. (See, for example, Hilhos Isurei Biah 18:17. See also the begin-
ning of Sefer Shev Shematissa.)

52 YW MDD 77 10 OR XX ,A7IN2 MINIADY 2R 1% NI 120 IR o) 90 R
PRV MO 0N FUIW YW AT 077 77 AR 3037 RO Tnbn 9oL aRnb
77 IR ARMAY VAW 0o 191 .(19:7 Pwn) "R e ooohn 0020 2" nK]
"IN 92 DY MR POYY DO 0192 MPIWOR I AN YN AT 000
3192 9TANTY DOWRAR O MR 7N 1277 XYW D20 2OTNPN0 19X L(aY)
07 DR MMARY PT? WRI2 AW PRI OV CWIR P2 PIRA Cny
075 2°920nM 77N YW 771 PRRM 22 DR 0°20mAn oM NPYonna 0200
920N 2P DOHYIW 2OYIW 1D AR INNON2 TRPw MR omhy ,mIRag '
(7-3:71 P9 70 TIMPN N59R) (102 2w Y) "o,

5 See Tosfos Bechoros 31a s.v. d’ha that a Talmid Chacham can decide for
himself.

5 Yoreh Deah 242:14.

5 Teshuvas HaRivash 271.

56 Tt also takes care of the problem of 127 *19% AR 7M. See Lechen
Mishneh (Talmud Torah 5:4) who notes that Rambam does not require
one to be forty years old and suggests reasons why.
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sions.”” As long as one has not established himself as an authority, it
is expected that he will follow the position of his Rebbe,” or the au-
thority he chooses to consult on the particular issue.” It is those who
are IR MR (“fit to pasken””) who are bound by 11 177 12775,

Accepting Earlier Authority
Whereas Rambam contends that in a case of doubt one must follow

the general rules of either leniency or stringency,” other authorities,
based on their understanding of the Gemara,” say that ecither the

57 We could argue that a person in this situation should then be bound by
the principle of being stringent in Torah laws and lenient in Rabbinic
laws (X?197 11277 PO0Y X2 RN™IIRT PoD) in all disputed cases. But in
fact, the above balachah was only directed to one who is capable of
7R, but the non-ordained are always expected to go to an authority
to determine balachah.

58 This might be, but is not necessarily the prohibition of 127 %y P2In—
Hilchos Talmud Torah 5:1.

5 Rambam does not speak of requiring a person to always go to the same
authority to ask questions. Nor is he really explicit that one must pre-
sent every question to his Rebbe. Moreover, if the principle of 7¥ P21
127 does mean that one does have to consult his Rebbe—this only ap-
plies to P2 127 (Hil. Talmud Torah 5:9) which is not a common posi-
tion in our day. We will not dwell on this issue, for our main concern is
the halachic process and whom a XM X7 should follow.

00 Depending on whether it is a Torah or Rabbinic law.

o _Avodah Zarah Ta. See Ramach who questions Rambam’s psak contending
that Rambam’s rule only applies when those arguing are equal in wis-
dom (pethaps 711 700M). The Lechens Mishneh also brings the feshuvas
haRashba (253) who also contends that one whose "1™nR PO MY
should be followed. Only when 20 (equal) should we follow the rules
of P90, and this means equal in wisdom and, according to some Ris-
honim, equal in numbers—thus contending that majority rule should be
followed. But see Kesef Mishneh who explains why Rambam concluded
differently. The Rama (Choshen Mishpat 25:2) follows the Ramach. The
Shach (Hanhagos Horaos B’lsur 1"'Heter after Yoreh Deah 242) brings
other Rishonim in accord with Rashba.
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more learned person *(22M) or the opinion of the majority should be
followed.”” Only if there is exact equality between opposing views
should the laws of safek be applied. Also, we have seen that Rambam
is explicit that preference should be given “neither to the eatlier au-
thority nor the latter.” However, the Rama (Choshen Mishpat 25:2) and
Shach (ibid. 21) quote Rishonim and early Acharonim who argue for
giving precedence to either the latter authorities” ("8n25 73%17), who
have the benefit of seeing all the arguments of their predecessors, or
alternatively to the earlier authorities because of their superior wis-
dom and superior kabbalah—especially when the eatlier authorities
are of an earlier era. Indeed, Rav Yosef Caro, in deciding that he
would primarily follow two out of three when a consensus was lack-
ing amongst Rif, Rambam and Rosh, was using a form of majority
rule. However, his choice of these three was a deference to 7721 and
also a deference to the wisdom of the era of the Rishonin.”

By contrast, strictly following Rambam’s words it would seem
that present-day Rabbis may choose to follow their own analysis, and

92 They interpret the gemara’s statement that when two scholars argue we
are presented with a P90, to be only applicable in a case where the two
authorities are equal. When one is greater, it is self-evident that we must
follow him.

0 Or a combination of both. See note 29 and Rawa, Choshen Mishpat 25:2.

%4 Based on the Rif's argument for choosing the Bavli over the
Yerushalmi since it is a latter source. Some argue that the reason for
this is that the latter source has seen all before it and is thus better
placed for making the best argument. But it is very possible that Rif
meant as Rambam explains—the courts of the Bavli were the last
courts able to pasken. This being the case, there is no reason to extend
this principle to post-Talmudic sources.

65 NWAD 127 273 WK 7M1 0210779 129 LMY WK IR LN1RT NIYD 9o
1772w 2 IN0Y NIPRI NAVD 9D DY oA ¥b 17|7 M0 070 1°2 WK
'[’2.'!5 WOV YN AXP 0°277 12°N11W2A 33,00 W33 ROV 72 ¥v°137° W an
T77 M127 WY WHR 377 1OR KOR LW DRI .OMHY Donna 1w 9o o2
53 SNYT2 NNO0T 1PN AR TN RO 999 72 PUIIAR NI 0 RY AT
777 R9T AR oYY wwl SRS N2 NP3 WK RN TNV A DA
NYT? 072°07 0M DWW 2IpRAR *2% DR SR DM wRIm 2"anm 80
P2 0217 IR ORI NI PIW NAIPR NXPRa RY OX ONIN3 o970 21001 DR
779 K7 DOTAVA AT 0 TRW 2R LD ATIN vwo 1971 R0 VT OV
(noY N2’ anTpn).
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come to conclusions independent of what a Rishon says.” In fact,
Rambam did not instruct his students to abandon Shas in coming to
their decisions—although he did urge them to give primacy to Mish-
neh Torah. He wrote the Perush HaMishnah to aid the study of the
Mishnah and works on the Bavli and Yerushalmi to aid in their®
analysis. In a feshuvah to Rav Pinchas HaDayan he makes clear that he
never intended the study of the Talmud and Rif and other works to
be abandoned and that he himself continued to give shiurim on
them.” He told his student R. Yosef to study “the halachos of the Rif,
2"l and compare it with Mzshneh Torah and upon seeing a discrepancy,
realize that this is a result of analysis of the Talmud, so search out the
reason in the sources.”” He expected that the premier scholars would
combine the study of Talmud and Mishneh Torah to gain the full un-
derstanding that enabled him to write Mishneh Torah. To people who
had gained an understanding of his work, he certainly would have
allowed dissent—as he explicitly instructs the scholar to follow 737
701 177, Thus, students in any era are empowered to pasken differ-
ently from a Rzshon.

However, accepted practice is not to take a position that is not
supported by any Rishon. Rav Shmuel Brudne, 377 said it best: “We
can argue on the Rishonim, but we are not that stupid.”” The concept
of giving deference to earlier authority seemingly has precedent in the
relationship of Amoraim to Tannaim. Semzchah still existed late into

D

¢ It seems apparent that some poskin have occasionally chosen to do so.
67 Unfortunately, little is left of these works.

%8 See Igros HaRambam, Shilat ed., p. 441.

0 Igros HaRambam, p. 312. See R. Shilat’s note (p. 257) where he down-
plays Rambam’s criticism of those who waste their time with X?pw
X*70). Rambam clearly is emphasizing the importance of understanding
the halachic system and how laws fit together based on underlying
principles. Theorizing about the meaning of every rejected argument in
the Talmud is of much lower priority and should only be engaged in by
those who have mastered the fundamental underlying principles. But
when there are cases where the ruling has an added subtlety and the law
is in question, the student is directed to closely analyze the relevant su-

2)05.
70 Told to Dr. Menachem Epstein.
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the Amoraic period”" and thus, since every court has the right to
overturn the rulings of its predecessors, Rava’s court could toss out a
ruling of Rabi Yehudah HaNasi and his court. Nevertheless, the
Amoraim, at least in general, followed the rulings of the Tannaim.
Rav Yosef Caro says that the Amoraim “accepted this upon them-
selves” not to argue on the Tannaim.” This is probably because,
since in the days of the Amoraim (see above), learning was partially
from text and only partially esorah, they recognized a decline in the
quality of their independent judgment and looked for guidance from
a time when the mesorah was pure. Thus the custom in later days has
been to follow the lead of the Amoraim in deferring to the previous
era. Rav Yosef Caro, in the early days of the .Acharonim, looked to the
Rishonim to establish balachah. He apparently recognized a perceptible
difference in the quality of their grasp of the Talmud from that of
their successors. Aside from their great genius, the Shach and Vilna
Gaon had an advantage over eatlier Acharonim in that more sifre; Ris-
honim became available in their day and they took full advantage of
them.” The claim made by authorities like the Chazon Ish, that they
would not use newly found Rishonim in establishing psak,™ is contrary
to the Rambam, Gra, and Shach who did their best to reestablish the
links of our mesorah to the best of their ability. Based on the texts of
the Rishonim, the Gra and Shach would choose to overrule the deci-
sions of Mechaber and Rama. All of these Acharonim base their psak on
Rishonim, but based on the best texts and the best understanding of
the intent of these sources, later authorities would reject earlier inter-
pretations.

' As Rambam states in Hi/ Kiddush HaChodesh (5:3) with regard to courts
being WIMT WIPR.

72 Kesef Mishneh Hil. Mamrim 2:1. He also says that it is for this reason that
the generations after the Amoraim did not dispute the Talmud. But as
we have noted, Rambam explains that this is not an issue of acceptance
but rather the Talmud was the last court of all the scholars of Israel.

73 Rabbi Dr. Chaim Soloveichik discusses this in a lecture whose audio
tape is freely circulated.

74 RDW 727 907 DY O7°027 IR RPW 1T QMM 7277 0 1T 2107 PR 0¥y
TR QW T °2ND DOV IWRD TINWA P PR 1991 NTH 0700 ¥
(o°anon) .[an? vwnn.
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In discussing how to pasken, the Chazon Ish™ considers many
factors, not giving hardened rules. He says that we are really not
qualified to decide between the positions of two Rishoninz; neverthe-
less, one who has preference for particular major Rishonim can choose
to follow them in matters of dispute. On the other hand, in a particu-
lar case the Rabbi may sometimes feel that the evidence strongly
supports one position and he has the right to make decisions based
on this. One should not abandon the great gift of our intellect that
G-d granted man. In one’s analysis of T 777 19712, one may
combine the affinity for a particular Rzshon and an analysis of the facts
of the case itself.

Should one’s preference for a specific Rishon qualify as a factor in
v 177 19°722 Should not only the evidence of the sugya be relevant?
One can argue: “Who would wish to argue with Rambam, who had a
grasp of the entire Torah at a level we can only speculate about?””” In
addition to the superiority of his mind, he began his studies with a far
superior kabbalah, and as we have seen he researched the sources

75 MMTA YAW 2PN 200 AR 7" 2w X9R 217 1 PR 9D T (2nan)
W APTAT MR L,0RY 27 P2 RMPOI PR M MPTa IR Mpen
2IPNA AR 027D PV PTRLN STRINM PR IR 277 R3T 272w 7100
SW Py P90 AR 100120 B 0YTm e 0990w 2INR 0°R°31 .0 002w
X" R"Aw9 1"an7 2"an WK A" 1 M MTITY aYIN0 Nvon
QPR 99 .MMNTI W PRI 0°1277 10 a0 ,Nv0INm V"W o7 A" 1M
251 937 Avy19537 101 1273 520 [200 19 NP0 IRD PR AR XDMDD wow
7275 Y10 KW 212721 700X 7207 20T TR0 IR IR LAna? IR
N2 ROW 177 2700 3277 00 VIT 07 PR QXYA ;217 11D IRD PR 729M) pPO0
AWRD TINWR P77 PR 1971] NTH 07790 ¥ RO 72971 1907 BV 0027
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76 In the introduction to Mishneh Torah he uses the term 701 NV 19777.

77 Although in fact one will often see Acharonin and even contemporaries
pointing out his “mistakes.”
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from texts far superior to anything we have. In fact, Rav Yosef Caro™
writes that “he is the greatest of all legal authorities” and admonishes
those who suggest that those who follow him be forced to accept the
prevailing poskim of the surrounding area.” Still, are we qualified to
judge that Rambam’s grasp was greater than the Rosh’s or any other
Rishon’s? Apparently, yes. This choice was apparently made first by
the Bais Yosef and then by the followers of Rav Chaim Brisker. His
methodology of study, the Brisker Derech, focused on Rambam. His
major chibbur, and that of his son, and his other major student, Rav
Isser Zalman Meltzer, were all works on the Rambam. Whereas their
analytical method is harmonious with the depth of all the great Ris-
honim, there is something special in their relationship to Rambam.
The astounding conceptual organization that underlies Mishneh Torah
is the source of the spring from which Brisker analysis flows.*’ Should
one be a student of Brisk, he must have an affinity for the halachic
decisions of Rambam—for this is for him 7V P77 19°72. In Rav
Chaim’s age of enlightenment, the two other astounding minds of the
era—the Rogachover and Or Someach—also centered their studies
and wrote their main works on the Rambam, even answering ques-
tions on halachah by referencing the Moreh Nevuchim." For them as
well, the shittas haRambam was 7011 1777 19777,

78 See Avkat Rochel 32: “The Rambam is the greatest of all poskin (legal
authorities), and all the communities of Ererz Yisrae/ and the Arab-
controlled lands and the West practice according to his word, and
accepted him upon themselves as their Rav... why try to force them to
move away from him.” See also Bais Yosef, Orach Chaim 3 712 1191
AR TINY RIFW 0277 7270,

79 M 9"t "annas @axmw NP A10% nwad 127 IR 279 WK a7 X7 on"
(QW 511 NPAR) "2PINRY 2PIWRD 2P0 IR DIWD.

80 Although the Rav, Rav Soloveichik, z#”/ is quoted as saying that “Yom-
dus” could not be done without Togfos, this refers to the fact that Tosfos
explicitly opens up to us the fundamentals of how “mdus” works.
Once one is proficient with its methodology, the refinement of Brisk is
most attuned to Rambam.

81 See Prof. Marc Shapiro’s example on p. 32.
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Gadol HaDor

As an adherent of the view that superiority in wisdom is the crucial
factor in determining halachah, the Sefer HaChinuch (495) suggests a
different source of halachic authority, the Gado/ HaDor, D311 m12)
(M3m12 0172 7o WR M. He states that in the absence of Bais Din
HaGadol, the greatest scholar of the day takes on its authority.” He
quotes the aphorism “Yiftach in his generation is like Shmuel in his
generation.” His opinion might be based on the argument® that
when one scholar is greater than all others we do not have a case of
safek and logic tells us to follow him. However, his presentation and
especially his reference to “Yiftach in his generation” suggest that he
believes that the authority invested by the Torah in Bais Din was
given to the Gado/ HaDor when these courts do not exist. Thus the
Gadol HaDor would not necessarily be bound by the greater genera-
tions of scholars before him, and be free, as Yiftach, to overturn the
decisions of earlier Shmuels.

However, the Chinuch brings no evidence to support this conten-
tion, and the Minchas Chinuch (ibid.) is quick to note that while the
principle of “Yiftach in his generation” applies to the Sanhedrin of
each age, there is no Talmudic source or logical reason to believe that
it applies to an individual scholar. While this position seems to be
widely endorsed, in general the Chinuch is not a generally accepted
Halachic source.* It would seem that in contrast to Rambam,”
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") LLWITW MY LW MIKD JAN JAT 902 MWYR Mawh 19 o3 mNng
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85 And his interpretation of Avodalh Zarah 7a as noted above.

8¢ We are not even sure of his identity.
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amongst some of the Geonim there was the belief that the abolition
of Sanhedrin and the end of the Talmudic period did not mean the
end of the reign of their courts, and the Chinuch reflects this view.*
But aside from the fact that his opinion is unique amongst later Ris-
honim, the position of Gado/ HaDor is really impossible to award.
There is no controlling legal authority to determine who is the Gado/
HaDor. There are really no objective standards for determining this
position.”” Wealth of knowledge of sources is only one factor in de-
termining greatness in Torah. The ability to propetly analyze the ma-
terial is the most crucial feature of greatness in “learning” and there is
widely diverse opinion in determining what constitutes greatness in
this.

Majority Rule

Another principle suggested for determining halachabh is that of 851,
majority rule. This is the principle that was operable in Bazs Din, X
muib 027 (“turn after the majority”), and thus by extension it should
apply to all situations where the Rabbis are in disagreement. The lan-
guage of the Rama® based on a Teshuvas Rashba™ is “if it is one

T 5% MW 2 TINN AR WR X OPI PN TNART %3 79 NN
"N,
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87 You may argue: “Wasn’t Rav Moshe Feinstein acknowledged as Gado/
HaDor?” The answer is, no. No one in the world of Rav Soloveichik
would have considered anybody but him as Gado/ HaDor. The followers
of the Satmar Rebbe certainly considered him the Gado/ HaDor, and
Liubavitchers certainly followed only their Rebbe. A friend told me how a
chassidishe talmid chacham told him that “Of course Rav Moshe is a fine
talmid chacham, but look at Rav Menashe Klein’s sefarim. How can you
compare Rav Moshe to him?”

88 Some Rishonim with regard to Avodah Zarah Ta say to follow 1Im1 77221.

8 Choshen Mishpat 25:2.

% 1:203. See also the Teshuvas Maharik 41 quoted by Rama. In fact,
Rashba only means to apply it when the parties are equal in knowledge.
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against many, we follow the majority in all cases.” As noted above, to
some extent the Bais Yosef settled upon this in his Shulchan Aruch. He
says that he follows a majority between Rambam, Rif and Rosh. Such
poskim as the Mishnah Berurah also seem to follow this rule.”’ How-
ever, by the very fact that Bais Yosef first had to narrow the field of
choice to three primary Rishonim he accentuates the difficulty in this
approach. Who is to be included in the count? Not all authorities are
equal. In the Bazs Din all members have been selected by formal stan-
dards and as members of the court are all equal before the law, but
this is not the case where there is no formal court system. The Min-
chas Chinuch (78)” contends that the principle of Mva? 0°271 »INK
stated with regard to Sanhedrin only seems reasonable where there is
a single deliberative body arguing the case. The Chagon Ish cited
above is explicit that it does not apply outside of Bais Din.”

Tosfos (Bava Kamma 27b) asks why we determine monetary court
cases according to the principle of MV? 0°27 "MK to follow majority
opinion when there is a rule in MMM (monetary cases) of 1277 X
277 R an. Tosfos answers by distinguishing between the two
types of M. Their answer™ is explained by Maharam ibn Chaviv”
and years later with great precision by Rav Chaim Brisker. The Bibli-
cal principle of MWvI? 0°27 *INX is a unique principle that is the root
of the Talmudic principle of 12133 1217 (the majority is equivalent to

But see Chinuch 78 where he seems to apply it even against more
learned authorities. See Minchas Chinuch that they would deduce this
from the bas ko/ that gave precedence to the majority of Bais Hillel
against the 50 7711 of Bais Shammai.

91 The language of Rashba quoted of “one against many” is really not
strictly majority rule. Nor do poskim like the Mishnah Berurah count se-
farim and rule upon a strict count (i.e., “It’s 23 to 21 so we follow the
side with 23 votes.”) but they look for a predominant opinion, also
weighing the stature of the various authorities ruling on the issue, as we
note further on.

92 Concurring with the opinion of the VWD VA
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the whole of an object) used to explain such laws as the sufficiency of
cutting the majority rather than the whole diameter of the simanim *
in TNw (slaughtering).”” The decision must always be made by the
entire court but the Torah teaches that 217 constitutes the “whole.”
This concept is only operable within a Bais Din where the decision
must be that of the whole entity of Bais Din.” Thus it follows that it
does not apply to our mechanism of deciding psak” outside of Bais
Din.

It is important to realize also that should we apply the majority
rule methodology even in the limited way that Bais Yosef does, we
could theoretically run into conceptual problems. By following Ram-
bam and Rosh together on one case and Rambam and Rif on another
and Rif and Rosh in a third case, it is possible'” that there will be in-
ternal inconsistencies in the Shulchan Aruch. The works of all Rishonins
are logically internally consistent. By following the two-out-of-three
rule, interdependent rulings will inevitably be split between compet-
ing views. In analyzing the Mechaber, the methodology of broad hala-
chic concepts that we call the Brisker Derech cannot be used. While
Rama often follows a position closer to that of the Rosh, nevertheless
he is largely in agreement with the Mechaber, and any conceptual in-
consistencies in the Mechaber could filter down to the Rama. It thus
seems likely that applying the Brisker Derech to halachah can very well
lead to decisions that are at odds with the Shuichan Aruch.

% Wind and food pipes of the animal.

97 @va7 IMRT PT BN 'TII0 797 75 JOAT 2" TA RINRT 190 RUOWD ORI RN,
S"PY T NN 2RI TR 2RI NN At whr o'y 2N T we mwnb
17D 19T, 770N I DD 930 RION M ORI RDIDD R2I1T T2 10BN
WYY 2977 MWD TIOINI LIPONT RPIDD KR2IT WAT "TII0T K2 IIRT TN
("' 9%7 SwT) 3.

9 The principle of 217 IR AN I PR is related to a P RNPPT XM
and probability and not relevant to the 217 within the voting of Bais
Din.

% Rambam clearly makes this association between the principle of X211
RN™MRT and MOA? 0227 R in the Sefer HaMitzwos Aseh 175. Tt is for
this reason that the law stated in Berachos 92 0227 11397 022 717 is ir-
relevant according to Rambam. It only applies within a court.

100 Not absolutely so, since the Mechaber did not apply the two-out-of-three
rule exclusively and did leave himself leeway to adjust his rulings as he
saw fit.
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Contemporary Halachah Reconsidered

The authority of the Shulchan Aruch is taken for granted by most. The
Chida notes a tradition he heard, of two hundred Rabbanim who ac-
cepted the Shulchan Aruch as halachah.""" The argument for imposing
this acceptance by many on the entire community, however, is not all
that clear. In fact, such poskim as the Gra and Shach did pasken against
the Shulchan Aruch—consistent with Rambam that individuals were
given the right to determine whom they will follow, v 177 12°7%.
Even should we present the argument that the collective decision of
the scholars is to follow the Shulchan Arnch—we have already estab-
lished that there is no principle of 217 operable outside of Bais Din
that would bind the minority of dissenters.

The argument continues in some sources, " that Israel as 2 whole
is guided by Divine Inspiration (U727 mM7) which enables them to
recognize the correct opinions in Jewish law. Hence the general ac-
ceptance of the Shulchan Aruch is itself evidence of its correctness.
The sources for this belief are vague Talmudic statements that in-
struct the Rabbis to see how people conduct themselves when they
are unsure of halachah."” While some Rishonim learn from these cases
that when Rabbis are unsure of the law, they should follow local cus-
tom,'” such a ruling105 is not based on assumed communal W77 M10.

101 YRR SWOTP 7127 2I1D7% SNYRW WK TIAR N (DD:TD ?3"1?'1) fo1° 372
07 1IN IPTA apw aah''™ KWDYDIAR R NI NDw MITAT 297 DR
WK B 90 MMR RIT 721 17 2°127 2onKRD 299p 1ART 7 DHoa msenw
BT 19937 YIN 339 JIRMRD 7Y 1 POR WS,

102 Such as Rabbi Aryeh Kaplan’s “Handbook of Jewish Thought,” 12:8.

103 Berachos 45a, Pesachim 66a, Yerushalmi Peah T:6.

104 See Teshuvos HaRosh 56:10, Teshuvos Meyuchasos LaRaniban 250, Or Zarua,
Avoda Zara 7:137 071 ©°R*21 *12 077 0°X*21 WR? OX. My own assumption in
the case of finding a solution for korban Pesach on Shabbos (Pesachim
66a), is that amongst the people there was someone who had a tradition
as to what had been done the last time this was done.

105 Not necessarily followed by Rambam, whose rules for P90 we are awate
of.
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There are, perhaps, grounds'” in the Rishonim for saying that collec-
tive Israel’s will is binding and also for saying that there is some type
of WTPA M1 behind the decisions of the Chachamim, the people we
follow in every age."” However, both these claims are foreign to
Rambam’s thinking. Halachic decisions lie with the scholars, not with
the people, and even the scholars are fallible.'”

It is also important to note that factors other than majority rule
were active in the decision-making process of the Mechaber. The Mech-
aber tells us that on occasion he used the Zohar as a source for a
law."” An example of this is with regard to wearing tefillin on Chol
HaMoed. The Bais Yosef notes that Rambam required that #fillin be
worn on Cho/ HaMoed and though there was some dispute on this,
“so too was the custom of the world until the days of the latter Rab-
bis of Spain, when they found in the Sefer HaZohar to Shir HaShirim
that one who puts on #fillin on Chol/ HaMoed is as if My°011 yRIP
(“cutting the saplings,” referring to an act of heresy), and then people
stopped wearing them on Cho/ HaMoed”'"" Although it is generally
accepted thought that kabbalistic sources must not affect halachah,'"
the Bais Yosef, in fact, does allow kabbalistic ideas to have an impact.

106 T believe that an argument can be made that this is Ramban’s opinion,
but I have not seen it presented in any comprehensive way.

107 s 7ano3 29R9237 A FIRIA 70U WRaT nva 3amw ara” (2% 2"a)
RY 2OR377 12 2IN°237 I TP 5''YN MKRP 957 RIT KO21 INY 257 WK
SN R oRm RORRNRY 01 RO2I IR NIV 25 MOMR MR A0l
NBRT 2OPTP KON 7OV RY INI2I TI72 RVIW 20RsnT nX1=IT" 7anen
"a3paw WIPT mNa.

108 Hven the Sanhedrin is subject to the principle of 2% 5w 727 2%y 0.
Moreover, much of the acceptance of the Shulchan Aruch today is only
because people believe that its decisions are binding. Were they to
know that this is not the case, they would not feel bound by it. As
Rambam says in the earlier-mentioned feshuvah, in such a case there is
no binding authority to what has been followed due to a mistaken as-
sumption.

109 Introduction to Bais Yosef - 3T 208N NPn N¥pAY.

110 See Kesef Mishneh to Hilchos Tefillin 4:10. Elsewhere in Bais Yosef 545 he
says that Rambam held that ffi/lin should not be worn on Cho/ HaMoed,
a position to which here he brings clear evidence is not possible. See
Orach Chayim 31:2.

11 See, for example, the Biur Halachah to siman 34.
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More importantly, though Rambam is the primary source in Bais
Yosef’s determination of halachah, he must often first interpret Ram-
bam’s intent before he encodes his opinion in Shulchan Aruch. At
times he ignores Rambam’s position, apparently on the assumption
that since Rambam does not explicitly make a statement on an issue,
his opinion cannot be inferred. This is the case in an issue of very
major importance. Mechaber (Orach Chayim 261:2) and Rama (ibid.)
after him pasken that MWW 2 (twilight) begins 58 minutes after
sunset, the position that originated with Rabbeinu Tam (Tosfos Shabbos
35a, s.0. Trei) and was accepted by most later Rishonim. However, it
would seem that neither the opinion of Rif nor Rambam is ascer-
tained. The Maggid Mishnah (Hil. Shabbos 5:4) is referenced by the Be'er
HaGolah (ibid.) in relation to the proper time to identify as 7V pw,
where he merely relates the opinion of Rabbeinu Tam—not clarifying
what Rambam’s position is. The alternate opinion, that places nvpw
7nn7, “the setting of the sun,” at sunset, is normally associated with
the Gra (Orach Chayim 261:2). It is, in fact, mentioned earlier in the
commentary of the Shach on Yoreh Deah.'” He quotes the Maharam
Alashkar (90) who, in turn, quotes Rav Hai Gaon and Rav Sherira
Gaon. Maharam Alashkar also quotes Rambam’s son as saying his
father held this view and notes that anyone who wrote before Rabbe-
inu 'Tam who used the term 7277 NYPW certainly was referring to
sunset. Yet this opinion of the Geonim, Rambam and Rif—that ac-
cording to his standard principles of psak should be balachah—gets
nary a mention. Only with the spread of the Mishnah Berurah was this
position returned to prominence.'"’

More common than cases like the above, however, are the cases
where the interpretations of major poskim are at odds with how pro-
ponents of the Brisker Derech, who specialize in Rambam’s thought,
understand Rambam’s words. Is it possible that the same obstacles
that Rambam faced in interpreting the gemara are present now in the
interpretation of Mishneh Torah?'* Rambam in his own day took upon
himself the task of reestablishing the mesorah. Perhaps in our day as

12 Yoreh Deah 266:11.
113 See “The Making of a Gado!’ by Nosson Kaminetsky.
114 This will be a topic for another day.
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well, we should turn to him, as he himself called upon us to do,'" t

connect us to the Torah of the Amoraim. &R

(0]

115 As we quoted above, he wrote to his student that a day would come
when “without doubt, all of Israel will suffice with this sefer alone, and
other s¢farim will be put aside” (Igros HaRambam, Shilat ed., p. 302).





