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Examining a Controversial Heter: A Woman

Converted as an Infant Marrying a Kohen—
The Novel Approach of Rabbi Ephraim
Greenblatt (Rivevos Efraim)

By: MICHAEL J. BROYDE and GIDON ROTHSTEIN

Introduction

Leniencies, by definition, adopt a version of halachah not commonly
practiced in the community, often by reading traditional sources differ-
ently than commonly understood. In broad terms, they raise questions of
when and why halachic authorities allow a lower standard.

Here, we take up a leniency of the Rivevos Efraim, R. Ephraim Green-
blatt, 27"/, who allowed a woman adopted at birth from a non-Jewish fam-
ily—halachically a giyores, a convert, and therefore traditionally understood
to be disallowed from marrying a Kohen—to marry one nonetheless.! It
caught our attention because it seemed so counter the general and ac-
cepted practice as well as the recorded halachah. We wondered whether
this was an example of a halachic authority struggling, perhaps a bit too
hard,? to help a family in a difficult situation.

This feshuvah circulated far and wide unpublished for almost twenty years, but
was recently published by Dr. Marc Shapiro, under his Hebrew name, Melech,
in a volume called Iggeros Malchei Rabbanan (Scranton, 5779) at pp. 149—150. (A
prior version of the feshuvah is found in Rivevos 17"Y ovelos chapter 224, although
that version is much less clear. This may be because this work was not exclu-
sively authored by Rabbi Greenblatt.)

2 See for example, Rabbi Elchanan Naftali Prince, Shu"t Avnei Derech 16:177 who
rejects the conclusion of this feshuvah/responsum as a viable option:

Michael J. Broyde is a Professor of Law at Emory University and the Ber-
man Director of Projects in the Emory Center for the Study of Law and
Religion. He has served in a variety of rabbinic roles in the United States,
from rabbi of the Young Israel in Atlanta to the director of the Beth Din
of America. His most recent book is titled Finding America in Exodus (Wipf
& Stock 2022).

Gidon Rothstein, a communal rabbi and Jewish educator, is the author of
Jewish fiction and non-fiction, including a recently published analysis of
responsa literature, The Judaism of the Poskim (Mosaica, 2022).

Hakirah 33 © 2023



160 : Hatkirah: The Flatbush Journal of Jewish Law and Thought

Eight volumes of Rivevos Efraim and his lifelong relationship with his
teacher, R. Moshe Feinstein, z#”/, more than qualified R. Greenblatt to
take such a daring position. The pressure for leniency came and comes
from two directions. First, the rise in adoptions in the Jewish community?
has increased the sheer number of child converts, some of whom do not
know of their status. The more such women out there, the more fre-
quently some will meet and decide to marry a Kohen. In addition, the
numerous times the Torah stresses the obligation to love the convert cre-
ates halachic pressure to help them. R. Moshe Feinstein is on record in-
cluding in this obligation a rabbi’s responsibility to find the most lenient
possible rulings, part of easing converts’ way in the Jewish world.*

Second, less happily but still important for halachic decisors to con-
sider, some couples will marry regardless of what a rabbi says, at the cost
of leaving Orthodox observance and affiliation. While obviously not ideal,
rabbis must take this into account as they rule and/or set halachic policy
in their communities. Such considerations explicitly underlay the thinking
of many halachic authorities—dating back to the Rambam>—that it is
better to convert non-Jews for the sake of marriage rather than let people
leave Judaism as they select a spouse.

Our confusion as to how R. Ephraim Greenblatt justified what seems
prohibited—the marriage of a Kohen and a woman who converted as an
infant—Ied us to investigate whether other authorities adopted his view,
and to see the extent to which this view has penetrated the halachic dis-
course of poskim. To our surprise, we found more than a few recent deci-
sors of high repute who issued the same or similar rulings, for his reasons
and more. Rather than a one-time leniency by a recognized authority, this
turns out to be an issue bubbling under the surface of halachic discourse,
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Particulatly, as in the case he addressed, with hidden adoptions, where children
are not told they are adopted until they become adults—in this case until her
parents informed her she could not marry the Kohen to whom she was already
engaged.
4 Shu”t Iggerot Moshe, Yoreh Deah 4:26, cited below.
Pe’er HaDor No. 211 where Rambam notes that it is better to perform a less than
ideal conversion than to do nothing and accept an intermarriage. In the case of
a man who was intimate with his maidservant and wanted her to convert so he
could marry her, Rambam states:
As we have already ruled other times, he should free her and then marry
her, and we do this in order to give him room to repent (fakanas hashavinm),
as “it is better to eat the sauce of prohibited fat, and not the fat itself.” And
we rely upon the rabbis, who said, “A time to do for the Lord; they have
made void Your Torah.”
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halachic decisors finding room to allow these marriages, bedi'avad, after
the fact or under significant pressure.

To start, we share Rabbi Greenblatt’s zeshuvah in Hebrew and English.
We then review the Talmudic sources, where we find one Talmudic opin-
ion—a minority—who allows such a convert to marry a Kohen. Of the
Rishonim, Rashi provides the most room for leniency, perhaps suggests
the prohibition is rabbinic. We then turn to Shulchan Aruch, the codified
halachah, and later authorities which clearly oppose such marriages. We
then review other authorities who reached the same or similar conclusions
as R. Greenblatt, who allow this kind of marriage, under certain circum-
stances.

From there, we will briefly discuss the broader question of accommo-
dation, when halachic authorities ratify a less clear halachic path (with
downsides of its own) to help a Jew who finds the usual one difficult in
some way. As we do so, we will familiarize ourselves with one basic ques-
tion of halachic rulings: the decisor’s evaluation of when the questioner’s
situation justifies extraordinary measures. By the time we conclude, we
hope to have shed light on how poskin allowed some adopted women to
marry a Kohen. We hope also to have added a bit to our understanding
of the values they bring to their decisions on whether to follow halachah
as it is codified or to add a new path to those books.

A necessary caveat before we begin: We do not come here to imply,
indicate, or intimate any position on whether converts should or may be
allowed to marry a Kohen. First, halachah, Jewish law, is not legislated in
popular journals. Second, as the sources we will examine show, the con-
sensus against such marriages /vhatchillah is clear. The poskim who allow
such marriages do so in bedi'avad situations. It is never the general rule to
allow it, but rather an accommodation to extenuating circumstances.

Part I: The Letter from Rabbi Ephraim Greenblatt
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3 Tevet 5762 [December 18, 2001]

I was asked about a man and his wife who adopted a baby girl. When she
was about a week they brought her to beis din and converted her in ac-
cordance with halachah, with immersion in a mzkveb.

They had not told her until now that she was adopted. She now met
a young man, and they are prepared to marry. However, he is a Kohen,
so then they [the parents] told her she is a convert [and ineligible to marry
him]. Her reply was that if an Orthodox rabbi would not marry them, they
would get married in a civil ceremony. The matter is very difficult [for the
parents], for she is their only daughter, and if she marries civilly, she will
become distanced from them, and they will lose her, and it is likely she
and the young man will cease to observe [halachah)].
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As such, I have pondered in great depth if perhaps it may be permis-
sible for her to marry a Kohen.

One thought I had was that perhaps her biological mother was Jewish
and therefore there would be no question [she could marry him]. But it is
likely that she was not Jewish.

In Yevamos, there is a dispute between the Sages and Rabbi Shimon
bar Yochai. The Sages rule that even a girl younger than three, if she con-
verted, still may not marry a Kohen, and Rabbi Shimon bar Yochai rules
that if she was converted before the age of three then she may marry a
Kohen.

In Shulchan Aruch Even HaEzer 6:8, he ruled like the Sages. Consult
the commentaries there, who cite the reason he prohibits her is not that
she had disqualifying sexual relations, but for other reasons, either that
she comes from a gentile environment that is saturated with sexual im-
morality, or because the verse requires “of virgins of Jewish stock they
shall take,” or because of the verse of zonah in the Torah. It certainly ap-
pears that it is prohibited.

However, in a situation where there is a concern she will get married
civilly and become distant from Judaism, there is a responsum [we can
rely on] in [the journal] Yagdi/ Torah by Rabbi Chaim Ozer Grodzinski,
gt where he took it upon himself to permit a woman who converted
below the age of three to marry a Kohen so she would remain part of
Judaism and not make Jews challalin [Jews not allowed to marry a Kohen].
Furthermote, see the comments of Chochmas Shlomo on Shulchan Aruch
who also saw reason to permit in a situation of great need. As such, it is
better to permit it in a time of need and not forbid it in a way that pro-
duces problematic families.

And also, my teacher and master, our teacher, the great Rabbi Moshe
Feinstein, 277/, in a case similar to this, told me that I can permit it so as
not to embarrass a Jewish woman and her family and to avoid challalin in

We are not aware of the exact reference, but suspect it relates to the material
found in Shu’t Achiezer 3:28, where R. Grodzinski questions the practice of not
converting a non-Jewish woman matried to a Kohen, because the Kohen will
then be transgtressing the prohibition of marrying a zonah. R. Grodzinski thinks
it no worse than his current situation of living with a non-Jewish woman, alt-
hough he is sympathetic to the problem of inducting the woman into a world
where she will now be violating the Torah. In the end, he notes the practice has
already become to accept her conversion because it is more likely to keep the
Jews involved closer to Judaism. Rabbi Shlomo Goren, “Converting a Woman
Who Is Living with a Kohen,” Techumin 23:180 (5760) at pp. 182185, agreed
this is the correct reading of the responsum.
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the Jewish people. In a situation of need, like the one about which you
were asked [the rabbi who brought the case to R. Greenblatt], it is possible
to rule like Rabbi Shimon bar Yochai, that if the woman converted before
the age of three she may marry a Kohen.

It is obvious the matter must remain secret and not be publicized,
because each time [people hear of it], one person will come and object
“what have you done,” and the children the couple has will be told they
are challalim when it is time for them to marry.

So, too, in the work Eidus Yisrael there is a responsum that found
room to allow a woman who converted before the age of three to marry
a Kohen so as not to cause distress to her parents, who will see her marry
without chuppah and kiddushin [the elements of a halachic wedding], and
come to shame.

As such, I have taken it upon myself to take the position of leniency.
Whoever does not want to marry her need not marry her, but here we
have a Kohen who does want to and they have a ruling of permissibility
from me. I also called a great decisor in Israel last week and he agreed
with the permissive ruling I had given, but asked to remain anonymous.

So, too, I will not share the name of the woman in question or her
parents so that when I print this responsum in volume nine of my book
Rivevos Efraim,? they will not be embarrassed, so I left the names out. I am
also omitting the names of the rabbis who agreed to marry them. Let them
marry and live a proper Jewish life.

This is my humble opinion and I affix my signature to it on this day.

Rabbi Ephraim Greenblatt

To summarize: Rabbi Greenblatt rules that in a time of urgent need, ha-
lachah allows one to follow the view of the Tanna Rabbi Shimon bar
Yochai and allows a Kohen to marry one who converted under three and
the resulting children are then not actually challalim.?

We are not aware of the reference here and we have looked with some diligence.
See also the second paragraph in note 39. Dr. Shapiro, cited in note 1, also can-
not identify the references. It is worth adding that the core of Rabbi Greenblatt’s
analysis is not driven by these sources, but by the idea that the view of Rabbi
Shimon bar Yochai can be relied upon in a time of need.

We note R. Greenblatt never published this responsum, although he had oppor-
tunities. The omission could have been for ancillary reasons, or could show he
meant it as a one-off, because of specifics of this one case.

Furthermore, should a question arise in the future, this couple’s possession of
this feshuvah will allow them and their children to function as Kohanim. Even
poskim who disagree with a ruling do not generally second-guess a specific psak
over a specific couple by a well-known authority.
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To understand R. Greenblatt’s position, let us retrace his halachic
steps, starting, as all halachic discourse does, with the verses in the Torah.

Part II: Who May and May Not Marry a Kohen
1. Introduction

The Torah (IVayikra 21:7) states:

X7 779m 73t 7wk They [Kohanim] shall not marry a woman that
Y3 WX ,NR> s a harlot, or profaned; neither shall they take a
anpy X9 AYoRn  woman divorced from her husband.

R. Greenblatt argued a convert adopted as a baby might not be con-
sidered a gonah, a word inexactly translated as harlot. We see the ambiguity
of her membership in that group by looking at the other categories of
women the Torah prohibits to a Kohen. Zonah, challalah, and gerushab are
each technical terms whose definitions we find in Shutchan Aruch and many
other places.

Even HaEzer 6 starts with a gerushah, a woman divorced after either
stage of marriage—erusin (betrothal) or nzsuin (full-fledged marriage). As
with any Biblical matter, being a possible gerushah creates halachic con-
cerns, for example, where we are not sure the gef was given effectively and
afterwards the husband died, making her perhaps an almanah, widow, per-
missible to a Kohen. Rei'ach haget, the appearance [lit: smell] of a gef when
the document turns out to be ineffective, may exclude her from marriage
to a Kohen, as does—according to Rema (EH 6:1)—a gez given to counter
even a baseless widespread rumor that she had been married. The follow-
ing paragraphs in Shulchan Aruch discuss which kinds of rumors require a
get that makes her a halachic gerushah (unless she proves otherwise), and
which do not.10

Shulchan Aruch Even Halzer 7:12 defines a challalah as the daughter of
a relationship between a Kohen and a woman prohibited to a Kohen
(such as the gerushah we just discussed, or a gonah). 1If a Kohen marries a
divorcée, any daughter is a challalah and may not marry a Kohen.

Zonah, our topic, has clear and unclear elements. Shulchan Aruch, Even
HaEzer 6:8 defines it as a woman who had relations with a man she may

10" The question of how not fully effective marriages and divorces affect a woman’s

ability to marry a Kohen is discussed in Shu"t Yabia Omer EH 10:34, 11:32, and
many other places.
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not marry because of a general prohibition.!! Relations with an animal do
not make her a onah, because her partner was not human; nor do relations
when she is a #iddah, despite those being prohibited at a &aret/excision
level, because she is allowed to marry the man (as soon as she is no longer
a niddah.) A woman who has a sexual relationship with a non-Jew does
become a gonah (since she cannot marry that man), and thereafter may not
marry a Kohen.

Halachah at first glance includes converts in the zonah category, re-
gardless of age at conversion or prior sexual conduct. Some attribute this
to an assumption about non-Jews’ promiscuity. Others think her zonah
status comes regardless, with or without an act of sexual relations, willed
or coerced. Her having been born non-Jewish is enough to make her a
zonah. (In this view, zonah does not imply anything about her conduct or
character; it is a fact of birth, relevant only to her possible marriage to a
Kohen). Conversion before age three highlights the point, because she
seems to be considered a zonah despite the lack of intercourse prior to the
age of three.

The halachic idea of zonah does not necessarily carry a connotation of
prostitution as implied by its usage in Modern Hebrew. A woman raped
by a man prohibited to her—i.e., when she is a married woman—becomes
a gonah, without any implication she was in the wrong. Moreover, for
women married to non-Kohanim, the issue has no impact on the propri-
ety of that marriage—the raped married woman, now officially a zonah,
was not unfaithful to her husband, and halachah hopes the couple stays
happily married. Her status as a gonah will matter only should her husband
pass away and she thinks of marrying a Kohen.

This brief summary shows zonab status is a matter of the special rules
of the priesthood and need not reflect a negative judgment about the
woman.

2. Convert as Zonah in the Talmud

Two Talmudic texts provide the background for how the issue of zomah
applies to a convert. Read independently, these texts are at some tension
with each other, an issue later authorities strive to resolve, albeit in differ-
ent ways. The first is Yevamos 60b, where the discussion seems to leave
unresolved the question of a child convert marrying a Kohen.
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I Ag opposed to a woman who has relations prohibited because of kebunah. A

divorcée who matries a Kohen becomes a challalah, not a zonab.
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A baraisa states Rabbi Shimon bar Yochai rules: A female who con-
verted before the age of three is allowed to marry a Kohen since the
Torah states “But all the female children that have not been intimate
with a man keep alive for yourselves” (Bamidbar 31:18), and Pinchas
[Aharon’s grandson, a Kohen] was with them [and included in “keep
alive for yourselves”]. And the Sages [explain that these women can
be kept as| slaves and servants [but not as wives|... A certain Kohen
married a convert [who had converted] younger than three. Rabbi
Nachman bar Yitzchak said to him: What are you doing? [L.e., this is
a violation of the halachah!] The Kohen replied, “[It is permitted for
me to marry her since] Rabbi Yaakov bar Idi said Rabbi Yehoshua
ben Levi said halachah follows the view of Rabbi Shimon bar Yochai
[who permits such marriages]. Rabbi Nachman replied to him: Di-
vorce her. And if not, I will remove from you Rabbi Yaakov bar 1di
as an authority you can follow (by excommunicating him).

Were this the only source, we could argue about how conclusive it is.
Is R. Nachman b. Yitzchak more authoritative than R. Idi in the name of
R. Yehoshua b. Levi? Maybe the normative law follows Rabbi Nachman
and the relationship is prohibited or maybe it follows Rabbi Yehoshua
ben Levi and is permitted, although the latter claim would force us to
explain why the Talmud included a story whose conclusion runs counter
to the halachah.

We have another Talmudic passage, however. Kiddushin 78b—79 re-
counts the same basic dispute albeit with a different understanding of the
verses and textual process of deriving the rule. The Gemara is discussing
the permissibility of converts and children of converts marrying priests,
High Priests, or—at the other end of the spectrum—ordinary Jews.
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A baraisa states: Rabbi Shimon bar Yochai rules: A female who con-
verted before the age of three is fit to marry a Kohen since the Torah
states “But all the female children [that have not been intimate] keep
alive for yourselves (implying some kind of relationship, such as mar-
ital)” (Bamidbar 31:18). Was not Pinchas [Aharon’s grandson and a
Kohen| with them [and included in the permission to marry these
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women]|? And the Sages [would respond] bachayu lachem, keep alive
for yourselves, [means only these women can be kept] as slaves and
servants [but not wives]. All of them [the Tannaim who discuss
whether child converts may marry a Kohen| derived their conclu-
sions from the same verse, Yechegkel 44:22, “Neither shall they [the
Kohanim]| take for themselves as wives a widow, nor a divorcée;
solely virgins of the seed of the house of Israel”... Rabbi Shimon
bar Yochai understands the verse to require a woman whose virginity
was established [which happens at age three] when already Jewish.

The Talmudic sources allow for five possible conclusions:

1.

A convert may not marry a Kohen since she is defined as a zonah
regardless of evidence of intimacy, regardless of age of conver-
sion. This assumes halachah completely rejects the view of Rabbi
Shimon bar Yochai.

A convert is defined as a gonah, by Torah law where she had sex-
ual relations prior to conversion, by rabbinic law where she did
not. Either way, she may not marry a Kohen, a conclusion that
assumes halachah accepts the view of Rabbi Shimon bar Yochai as
a matter of Torah law and the verses in Yechezkel as articulating a
rabbinic prohibition.

A convert may not marry a Kohen since the verses in Yechezke/
mandate that a Kohen marry only one of Jewish descent. This
view assumes the view of Rabbi Shimon bar Yochai is rejected
and the Gemara in Kiddushin is followed.

A convert may not marry a Kohen because of her zonah status
only if she is converted after the age of three, and then either as
Torah law or rabbinic decree. A gitl converted before age three,
in this reading, may marry a Kohen. This assumes halachah fol-
lows Rabbi Shimon bar Yochai.

A convert may not marry a Kohen if she converted above the
age of three since the verses in Yechegke/ mandate a Kohen marry
only one of Jewish descent. This view assumes the halachah fol-
lows Rabbi Shimon bar Yochai, as presented in Kiddushin.

Part III: Convert as Zonah in the Rishonim

The presence of two Talmudic sources in tension led to many positions
among Rishonim; none accept Rabbi Shimon bar Yochai’s view as not-
mative. Rif, Rambam, and Rosh all seemingly understood zonah status to
apply to all converts—any female convert is a gonah as a matter of Jewish
law, albeit for different reasons. Raavad and Rashba took the opposite
view, a convert is not a gonah at all, but a Kohen must marry a woman
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whose parents were Jewish, based on the verse in Yechekzel. Rashi is not
quite clear in his presentation, although he may be read that only a convert
who engaged in illicit sexuality is a gonah. Since a convert below the age of
three presumptively did not, she cannot be a zonah.

Let us see their views in turn, to ground ourselves for the discussion
to follow.

1. Rif, Rambam, and Rosh: Convert Is a Zonah

Notwithstanding the uncertainty of the Talmudic sources, Rambam,
Rif, and Rosh agree on how to read them. As Rif states:!2
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A baraisa states, Rabbi Shimon bar Yochai rules: A female convert
under age three is fit for a Kohen. The view of Rabbi Shimon bar
Yochai is disregarded, since we are told of the incident of a Kohen
who martied a convert who converted before she was three. Rabbi
Nachman said to him... [as we saw earlier] Rabbi Nachman replied
to him: Divorce her. If not, I will remove Rabbi Yaakov bar Idi from
being an authority you can follow...

Rambam agrees in Mishneh Torah, Issurei Bi'ah 18:3:
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Similarly, a female convert or freed servant—even if she was con-
verted or freed when she was less than three years old—since she is
not a native-born Jewess, she is deemed a zorah and is forbidden to
[marry] a Kohen...

Rambam labels the convert a gonah seemingly without any claim of
prior sexual activity.13

12 Yevamos 19a, in the pages of Rif. Note that Shulhan Aruch introduced his code

with the declaration he would always follow these three authorities, Rif, Ram-
bam, and Rosh when they agreed, and the majority of the three when they did
not.

A group of Rishonim argue, based on Rambam Issurei Bi'ah 16:1-2 (the petzn’ab
daka case discussed in the next section) that Rambam thinks this is a rabbinic
prohibition. See for example, Rabbi Avraham min Hahar, Yevamos 76a, Ritva
Yevamos 76a s.v. Hadar amar. See also Aruch LalNer Yevamos 76a s.v. Achen ha-ikar
R. Ovadiah Yosef seems to have accepted this reading of Rambam as well, since
he writes (Yabia Omer EH T:11):
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Similar ideas are found in Rosh, Tosafos, and many other Rishonim.
Rosh’s language in Yevamos 6:6 is particularly explicit. He writes:
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.... and even though she has not had relations, she is called a gonab,
because the Egyptians are soaked in sexual immorality,'* they and
their children are all born of sexual immorality. And the halachah
accords with Chachamim.*>

2. Raavad and Rashba: Convert Is Not from Jewish Parents
Raavad dissents from Rambam’s ruling:
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Raavad wrote: [the baby convert’s prohibition to a Kohen] is not
because she is a gonah, but because it is written (in Yechegkel) “virgins
of Jewish descent” and thus we have it in Kiddushin [78].

Rashbal!¢ and others agree with Raavad, posit that the driving idea is
the verses in Yechezke/ and not Biblical verses.

3. Rashi and Others: Sexuality Invalidates a Convert as a Zonah

Rashi linked R. Shimon bar Yochai’s permitting a Kohen to marry a
woman who converted before she turned three to the Talmudic assump-
tion that intercourse before that has no legal impact. For Rashi, the pro-
hibition for a convert to marry a Kohen seems linked to the convert’s
prior sexual conduct. Some examples of Rashi’s view:
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According to our way of reading we learn that in any event we have not
escaped a dispute among Rishonim on this matter, Rashi and Rambam
seeming to hold the prohibition of a convert to a Kohen is rabbinic, and
the other decisors holding it is Biblical.

He is adapting a phrase from Talmudic literature, such as Yevamos 98a, but he

means all non-Jews.

Rosh is working to bridge the gap between Rambam and Raavad since his un-

derstanding of zomah makes it very similar to the Raavad—it is driven by ancestry

problems.

1 Yepamos 60b. See also Meiti, Kesubos 30a and Yevamos 60b.
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Rashi Yevamos 76a: A Kohen: [But] a proper [Kohen] is prohibited
to a convert and a freed slave because she is a gonabh, since she had
prior sexual relations.
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Rashi Kiddushin 21b: Kohen: Is prohibited to marry a convert be-
cause she was a gonab beforehand.
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Rashi Kiddushin 78a: R. Shimon says. .. There are four discrete views
on the matter...and R. Shimon permits even the convert herself as
long as she was not eligible for intercourse when she was a non-Jew,
for that removes her from the category of zonah [cleatly hinging zonah
status on the issue of her sexual activity.|

While Rashi’s meaning is not completely clear, many pick up on his
repeated reference to the woman’s sexual activity before she converted as
the predicate for her being labeled a gonab after conversion according to
the chachamim—she was intimate with a non-Jew prior to conversion—
and that is the reason R. Shimon bar Yochai allowed her to marry a Ko-
hen, since she has a technical inability to have halachically meaningfully
intercourse younger than three.!'” With older women, Rashi seems to as-
sume a rabbinic decree defines all non-Jews as zon0s, despite our lacking
definite knowledge of problematic sexual intercourse. Wherever we do
have such knowledge, her zonah status would be Biblical when she con-
verts above three.!8

Before he gives what he considers the better reading of Rashi (har-
monizing Rashi with Rambam, which also might be rabbinic), Ritva artic-
ulates the assumptions behind this one:!”

For example, a 15-year-old woman who is tragically raped by her brother may
not marry a Kohen but a 2-year-old gitl horribly raped by her brother may. See
Shutchan Aruch EH 7:9 which confirms that this is the rule for illicit sexuality.
Chelkas Mechokek 5:1 and Beis Shmmel 6:20 both affirm that Rashi is to be under-
stood as limiting zozah to a convert who had in fact been intimate with a non-
Jew before her conversion.

See, for example, Rabbi Shlomo Drimmer, Yesbaresh Yaacov, Yevamos 76a (vol-
ume 2, p. 61, revised edition, 5770) who explicitly reads Rashi to mean a convert
is not prohibited to a Kohen unless she had intercourse. So, too, many others,
as cited in Encyclopedia Talmudis, entry on Zonabh at 12: column 49, text accompa-
nying notes 50 to 80.

Ritva, Kiddushin 78a, s.v. Tanya R. Shimon. He eventually claims Rashi’s view was
similar to Rambam’s, see the next note. Regarding Rambam, Ritva contradicts
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1. R. Shimon bar Yochai thinks non-Jews are considered zonos be-
cause they have had intercourse with non-Jews.

2. The intercourse of those younger than age three does not leave a
lasting mark and therefore does not make her a zonah. Even more
so, a convert who never had intercourse is not a gonah by Torah
rule.

3. Rashi understood those who rule that a girl who converted young
is also a zomah to have articulated a rabbinic rule based on the

general promiscuity of the non-Jewish world according to the
Rabbis.?0

We seem to have three possible views in the Rishonim: 1) A convert

is a gonah because of presumed problematic sexual activity, in which case
there is room to argue the status for a young convert is rabbinic or even
permitted when we are certain she had not had sexual relations, 2) a con-
vert is a gonah regardless of her sexual history, as a legal category, 3) a
convert may not marry a Kohen because of a separate issue, that she is
not of gera beis Yisrael?!

Part IV: Tur, Shulchan Aruch, and Commentaries

By the time the T#rwrote his code of Jewish Law in the 14% century, the
normative rule seemed clear and unequivocal, even if the exact reason was
uncertain. Tur Even HalEzer 6 states simply:

20

21

himself as to whether Rambam thinks zozab is a Torah prohibition, compare
Ritva on Yevamos 60b with Yevamos 76a. R. Moshe Feinstein, Shu"t Iggeros Moshe
Even HaEger 1:11, and R. Ovadiah Yosef, Shu"t Yabi’a Omer 7:11 both discuss
the issue.

Tosafos to Yevamos 6la, s.v. Ein zonah seem to agree, because they attribute the
young convert’s gonah status to her coming from the promiscuous non-Jewish
world. Ritva is not ultimately satisfied with that reading of Rashi, however, and
eventually aligns Rashi with Rambam, who ruled converts are counted as zonos
regardless of sexual relations. The passage in Kiddushin says all parties to the de-
bate derived their view from Yechezke/ 44:22, who restricts Kohanim’s prospects
for wives to gera beis Yisrael, the seed of a Jewish household. A girl born non-
Jewish is not gera beis Yisrael, which Rambam assumes is a subcategory of gonab,
probably because he was sure Yechezkel came to clarify the Torah rather than
legislate on his own. Maggid Mishneh points out Rashba to Yevamos 60a accepts
Raavad’s view, and notes other places where the Gemara explicitly says
Yechezkel revealed an idea previously known only orally and gave it Scriptural
expression.

Encyclopedia Talpudis, vol. 12, Zonah, starting at column 49, has more opinions
on the issue, none of which will be relevant to the discussion here.
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A Kohen is Biblically prohibited to marry a divorcée, zonab, or challa-
lah... A female convert and a freed slave, even if converted or freed
when less than three years and a day are treated as gon0s and prohib-
ited to marry a Kohen.

Beis Yosef, Rabbi Yosef Karo’s magisterial supplement of the sources
of Tur's rulings, summarizes what we discussed in the previous section as
follows:
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Yevamos 60b... states “We have a baraisa saying Rabbi Shimon bar
Yochai says a convert [who converted] before the age of three... and
Pinchas was among them... Rabbi Yaakov bar Idi said that Rabbi
Yehoshua ben Levi said halachah is in accordance with the opinion
of Rabbi Shimon bar Yochai. Rif and the Rosh wrote Rabbi Shimon
bar Yochai is not normative... and Rosh wrote that even if the
woman had not been intimate, she is called a zonah since the Gen-
tiles?? are enmeshed in immorality ...from his words, it appears she
is deemed unfit for him because of the gomah prohibition. Such is
also found in Rambam, Issurei Bi'ah 18:3. Raavad glossed his ruling
[a convert may not marry a Kohen] not because of zorah, but [be-
cause of]... (Yechezkel 44:22) [the requirement of] virgins of Jewish
seed. Maggid Mishneb... notes that Rashba [Yevamos 60b s.v. Amar
Rashbi] agrees with the words of Raavad and Rashi [Yevanos 60b s.v.
kesherah 'kebunah) agrees with Rambam and that that seems the prin-
cipal view.

Neither Beis Yosef nor any other commentary on Twur adopts Rabbi
Shimon bar Yochai’s claim that an infant convert is different than an adult
one, nor are we aware of any code that does. Shulchan Aruch, Even Halxzer
6:8 uses Tur's formulation, a girl who converted younger than three still
counts as a gonah, since her parents were not Jewish, and she may not
marry a Kohen:

22 Note the switch from Egyptians, as Rosh had written.
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Who is... a gonah? Anyone not a daughter of a Jewess or... had a
sexual relationship with a man whom she is prohibited to marry in a
general prohibition or... So, too, a female convert or freed slave,
even if... before the age of three, since she is not the daughter of a
Jewess, is a zonah and prohibited to a Kohen.

Shulchan Aruch seems clear as to the lack of a distinction between in-
fant and adult, intimate or not, although he blurs the question of whether

it is because she is a gonah (like Rambam) or not a bas Yisrael (like Raavad).

Beis Shmuel [6:20] does cite Rashi as taking the position a convert is not

called a gonah without prior intimacy and is presumably not prohibited to
marry a Kohen as a matter of Torah law. After he quotes other views

among Rishonim we saw earlier, he concludes with a reference to Even

HaEzer 5:1, an examination of which helps us understand his view.

The passage discusses a man with damaged genitalia (pefzua daka),

whom the Torah prohibits from marrying an ordinary Jewess. It reads:
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Even HaEzer 5:1: A petzna daka and a krus shafchah are prohibited
from marrying a Jewess, and permitted to [marry| a female convert
ot freed former slave, even a Kohen who is a pefzua daka is permitted
to marry a convert and a freedwoman, since he is not in his sanctity.

The ruling opens the question of the extent of the Kohen-eunuch’s

exemption from the usual rules. For example, may he also marry a challalah
or a divorcée,?? or is the leniency unique to a convert? Bezs Shmuel elabo-
rates in 5:1. After explaining the view of Rambam, he notes:
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That... a eunuch Kohen can marry a female convert, but not a wan-
geres, 1s because the prohibition for a Kohen to marry a convert is

23

Who is also a convert or a freed slave, of course, since Shulchan Aruch has already

clearly said a eunuch can marry only a convert or a mamzer.
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not explicit in the Torah and is also a negative commandment not
equally applicable to all... It is not for us to permit more than enu-
merated by the Talmudic rabbis, thus wrote Maggid Mishneh. To
marry a divorcée or challalab is [therefore| prohibited, since it is ex-
plicit in the Torah. Even though a convert is prohibited due to the
gonah prohibition and the gonah prohibition is explicit, still...we de-
rive the idea a convert is included in zonah from the verses in
Yechezkel, and see there in the Maggid [Mishneh), Lssurei Bi'ah 18:3, for
the view of Raavad and Rashba, we learn from the verse in Yechezke/
|2 new rule excluding converts] virgins of Jews parents, not including
her in gonab.

For Beis Shmuel, the petzua daka Kohen may marry a convert (but not
a challalah or divorcée) because the prohibition of a convert to a Kohen is
not explicit in the Torah. The prohibition of a zonah is explicit, but the
convert’s inclusion in that category derives only from Yechezke/ and is
therefore of a lower level. He seems to think the convert’s inclusion in
zonah is not Biblical, where she has not had the kinds of sexual relations
that make her a zonah independent of her lineage.

Even his approach does not explicitly distinguish women who con-
vert when younger than three—who therefore could not have had valid
sexual intercourse before conversion, since halachah discounts such phys-
ical acts—and those who convert older. Rabbi YM Epstein, Aruch HaS hul-
chan, EH 6:22, makes the point of concern to us, and rejects the distinc-
tion:
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...a female convert and a freed slave, even younger than three, Ram-
bam or Rosh hold her to be a zomab as a matter of Torah law, even
though she has never been intimate, since she came from those en-
meshed in sexual immorality. Even though we inferred this idea
from the verse in Yechezkel as 1 explained in Even HaEzer 5:6, they
still held [such women]| are prohibited to a Kohen as a matter of
Torah law, Yechezkel only having given it explicit Scriptural refer-
ence as is the case with many other laws... [Zevachim 18b]. Raavad
and Rashba hold the prohibition of such women is not Biblical...
and the view of Rashi seems to me that when she is over three there
is a Torah prohibition and below that, it is rabbinic...
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Were Aruch HaShulchan the final word, one would say most halachic
authorities find no room for leniency in this matter since this is a Torah
prohibition. Only according to Rashi—rejected by most Rishonim but
cited by Beis Shmuel—and some readings of Rambam could we contem-
plate leniency, since one reading of each of those Rishonim sees them as
treating it as a rabbinic prohibition.

Part V: The Approach of Rabbis Ephraim Greenblatt, Zalman
Nechemiah Goldberg, Shlomo Amar, Pinchas Toledano, and
Surprisingly Many Others

As explained in our introduction, a seemingly novel position to this ques-
tion is taken by Rabbi Ephraim Greenblatt, a leading authority of Jewish
Law who lived most of his life in Memphis, retired to Jerusalem, and
passed in 2014. Let’s recall the heart of his zeshuvab:
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I was asked about a man and his wife who adopted a baby gitl ...
They had not told her until now that she was adopted. She now met
a young man and they are prepared to marry. However, he is a Ko-
hen, so then they [the parents]| told her she is a convert [and ineligible
to marry him)... If she marries civilly, she will become distanced from
them, and they will lose her, and it is likely she and the young man
will cease to observe [halachah]... Therefore, in a situation of need,
like the one about which you were asked, it is possible to rule like
Rabbi Shimon bar Yochai, that if the woman converted before the
age of three she may marry a Kohen.

We emphasize that (unlike other authorities we will cite shortly) Rabbi
Greenblatt quotes no Rishonim and is clear he wished to rely on a Tanna
(and not Rashi). He seems far more comfortable adopting the view of
Rabbi Shimon bar Yochai, who is clear and directly on point, than adopt-
ing a possible read of a Rishon, Rashi. Furthermore, the Talmud indicates
that many Tannaim and Amoraim thought this view was correct. One can
infer that Rabbi Greenblatt preferred relying on a clear statement of a
Tanna, than a statement of a Rishon which is open to debate.



A Woman Converted as an Infant Marrying a Koben : 177

We suggest that when Rabbi Greenblatt said that we can rule in ac-
cordance with Rabbi Shimon bar Yochai in a she’as hadechak,?* a situation
of extraordinary pressure, he is writing imprecisely or maybe offering a
leniency un-needed in most cases, as he is not (we assume) referring to an
infant who was raped prior to her conversion. Rather, we think he meant
something similar to the possible reading of Rashi we noted above, and
the Chochmas Shlomo, that we are discussing a child who would have been
eligible to marry a Kohen had she been Jewish.?> There is strong founda-
tion for the idea that we may adopt the view of a single authority in a time
of urgent need—and particularly when there is a fear that people will leave
Orthodoxy over the rejection of their marriage choice, as we will discuss
in a section of its own.?0

Furthermore, our search uncovered more than a few contemporary
authorities of stature who agree with R. Greenblatt’s conclusion and
sometimes his reasoning. The halachic authority who takes the same tack
as Rabbi Greenblatt in accepting R. Shimon bar Yochai as a view to rely
upon in practice is Rabbi Pinchas Toledano; his Bris Shalom EH 3:6 adds
an appendix to a feshuvah he wrote discussing this topic. There, he writes:
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24 R. Greenblatt is discussing a difficult case, where there is much pressure to pro-

spectively allow such a marriage, known in balachab as a she’as hadechak. The next
responsum we discuss, by R. Toledano, discusses a bedi’avad, a situation where
the couple is already married. While these are distinct concepts, they are fre-
quently lumped together, as any research into the terms will show. In addition,
where authorities would permit one and not the other, it is usually bedi'avad that
is more accepted, since it has already happened; most of the authorities we cite
here are allowing she'as hadechak, implying they would also accept bedi'avad. We
have not seen any authorities who make that distinction here. The classical
source for this is Tferes Yisrael's Introduction to Eruvin. There are literally hun-
dreds of applications of this principle in the responsa literature.

2 As we have noted, some read this as the view of Rambam as well as Rashi. The

more Rishonim one thinks adopted the view, the more plausible it becomes as

a way to act in practice.

26 See Tay YD 393:4; Shach Nekudos HaKesef YD 293:3 and Shu’t Iggeros Moshe OC
1:51, discussed below.
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Furthermore, since he has already married her, Rabbi Shimon bar
Yochai—who permits a girl (that converted) under the age of
three—is worthy to rely upon in our case. Additionally, it says in the
Talmud: ‘Rabbi Yaakov bar Idi said that Rabbi Yehoshua ben Levi
said that the halachah is in accordance with Rabbi Shimon bar
Yochai.
It appears that this is also the opinion of Rabbeinn HaKadosh (Rabbi
Yehudah HaNasi), since it says there in the name of Rabbi Yehoshua
ben Levi: ‘there was a city in the land of Israel where a dispute arose,
and so Rebbi (Rabbi Yehudah HaNasi) sent Rabbi Romnus there.
He checked and found a female convert under the age of three years,
and Rebbi permitted her to marry a Kohen.” Rashi explained that
this means that he allowed her to remain with her Kohen husband.
Furthermore, the Talmud does not say explicitly who the halachah
is in accordance with, whether in accordance with the Sages who
prohibited it or Rabbi Shimon bar Yochai who permitted it. It ap-
pears that with regard to the final halachah they left the matter
open.?’

27

Rabbi Pinchas Toledano is Chacham-Emetitus (Chief Rabbi) of Amsterdam and
of the Spanish and Portuguese Jews of the Netherlands. He was also the official
Chief Rabbi of the Beth Din in The Netherlands. The zeshuvab is taken from the
third volume (confusingly called Chelek 2) of Shu’’t Bris Shalom. 1t is worth putting
this appendix in context. Towards the end of a zeshuval in Chelek 1 Even HaEzer
5, Dayan Toledano quotes the Maharashdam, based on the Rivash, about the
doubtful lineage of Kohanim today, our uncertainty about whether men know
their ancestry well enough to be sure they are Kohanim (meaning we are never
sure they are bound by the restrictions of Kohanim).

In the following zeshuvah, he invokes Rabbi Ovadiah Yosef, who said this can be
used as one of the doubts to construct a sfei& sfeika, a double doubt fueling a
leniency. This is true even if its conclusion is contrary to the position of Rabbi
Karo in Shulchan Aruch. In Chelek 2 Even HaEzer 46, Dayan Toledano discusses
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ried her...

And also our Teacher the Rambam and Our Master [R. Yosef Karo,
the author of the Shulban Arukh], who prohibited when she [con-
verted when she was] less than three years old, only ruled that way
based on an inference because this is what they said in the Talmud,
a certain Kohen who married a convert [who converted] less than
three years and a day, R. Nahman bar Yitzhak said to him, what is
this? He said R. Ya’akov bar Idi said in the name of R. Yehoshu’a b.
Levi the law agrees with R. Shimon b. Yohai. [R. Nahman bar
Yitzhak]| said to him, go remove [het], and if you don’t I will take R.
Ya’akov bar Idi out of your ear. From there our teachers the Ram-
bam and the Rosh and Our Master learned the halakhah is in accord
with R. Nahman bar Yitzhak. And perhaps this is the reason they
ruled according to him and not according to R. Yehoshu’a b. Levi
because halakhah is like the [chronologically] later ones. But in our
case, where he already married her, it is proper to leave her with her
husband, since we have seen that R. Shimon b. Yohai and Our Holy
Teacher [R. Yehudah Ha-Nasi|, allow it even prospectively.

It is worth noting that Rabbi Toledano wrote “since he already mar-
” which is slightly more “after the fact” than Rabbi Greenblatt’s

situation of “go/ng to marry in a secular court if they cannot find a rabbi.”
One already happened, the other not yet.

Another halachic authority who sees much room to think a girl who

converted below three may marry a Kohen is Rabbi Zalman Nechemiah
Goldberg, 2", who died in 2020 and served for many years as the av beis

the case of a Kohen with a physical characteristic rendering him unfit for sacri-
ficial service (mum) marrying a woman who converted as a minor. He makes
clear he follows the view of Rif and Rambam (i.e., unlike Rashi).

Having explained this, we can turn to his feshuvah in Chelek 2 Even HaEzer 6,
where he records the original feshuvah (from 5756) where he forbids the marriage,
and the latter addition (section 9) where he applies a sfeik sfeika: 1) Perhaps we
accept Rashi’s view she is not prohibited to a Kohen, and ii) we have a doubt as
to whether he is a Kohen. He then adds iii) Perhaps we can accept the view of
Rabbi Shimon Bar Yochai. Remember that Dayan Toledano ruled to prohibit
originally, and then chose to append a further thought, after the fact. This makes
section 9 less authoritative but certainly very interesting,
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din of the Rabbinical Court of Appeals in Jerusalem.?® He finds the expla-
nation of Shulchan Aruch mentioned above unconvincing. In a feshuvah
written under his direction, he wrote:2?

28
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The most extreme view on this question was suggested by R. Berel Wein, in his
71707 NIN2on2 211V, Volume 2, commentary on the Talmud, Kiddushin, p. 252.
He originally suggests outright that since sexual relations under the age of three
have no halachic significance, a woman who had converted when that young
could not be a zonah, and could marry a Kohen. He backtracks, however, be-
cause R. Akiva Eiger had understood there to be a rabbinic prohibition on such
a marriage, nonetheless. He surprisingly notes:
DAR ,AMTAR DT TAYAIT 1T NPIAA TIT DKWY X7 500 Pw RTWA I
W 1°3272 PNAY W IR LIAR OV 20w ‘A Nan nnD DPPN ANPAwD YR OR
19 AR L7300 199DR NN AR 1T R ‘A DA TS XU X7 DRIY NP0
TIIRDY A7 RO AR DT WHW NAn amno2 AXT 20T VP 2P0 K1Y Mawna
79 19971 T 172 1YY 21900 AW DaR ,0000pn DO 12 72907 .. 13207 00K W
SR DM DI WOV N2 AW OTIP MKW 120K NI DWW KW KD 77°1007
...And this is also the law in a case of a Kohen who wants to marry a female
convert, who is assumed to have the status of a zomab due to having had
relations prior to her conversion. But if they adopted her when she was a
baby under the age of three then we should permit (the marriage) according
to the words of the Beds Shmmuel, “if she was under the age of three, it is not
considered to be halachic intercourse and she is even permitted to a Ko-
hen.” But see the responsa of R. Akiva Eiger, 172, who wrote even less than
three, where intercourse does not have halachic significance, nonetheless
there appears to be a rabbinic prohibition...and many later authorities rule
leniently, but it is difficult to disagree with him on this rule, and therefore a
Kohen should not marry any convert, even one adopted when she was
younger than three years old.
The volume is entitled Shu"# Binyan Arie/ (unnumbered final responsa) at pages
205-216; the selection here is on pp. 208-209. A reviewer of this article sug-
gested that this zeshuvab is so new and novel (the reviewer used the phrase “cer-
tainly wrong”) that it must be a case of ¥ TM2N—that these feshuvos were
written by a student and not reflective of Rabbi Goldberg’s view. That approach
is difficult since (1) this work was published in 5765 when Rabbi Goldberg was
still vibrant and active; had it been an error, he would have issued a retraction
and (2) In Rabbi Goldberg’s forwatd to this work, he notes directly that he had
delivered these responsa orally for members of the institute (which he headed)
to write down, and that he had reviewed them all. On the other hand, footnote
4 of this feshuvab notes that it was “worked over” orally by a number of members
of the Ariel Institute and presented as a proposal to be studied. Furthermore,
while this book presents itself as written by Rabbi Goldberg, in volume 19 of
Techumin it is presented as authored by one of the people listed as an editor and
not Rabbi Goldberg. The matter cannot then be easily resolved, although we
have no reason to doubt its authenticity as his view due to reason (1).
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The opinion of the Shulchan Aruch is disputed between the Chelkas
Mechokek and the Beis Shmmel, for he (Shulchan Aruch) wrote (E.H. 6:8)
“Who is considered a gomab? Any woman who is not a Jew or a Jew
who had relations with a man who is forbidden to het. So, too, a
convert and a freed slave, even if they were converted or freed below
the age of three, since they are not considered Jews, they have a sta-
tus of a gomab and are forbidden to a Kohen.”
The question of the doubled wording in Shulchan Arnch, namely, with
the words “not a Jew” as well as the words “a convert,” led the
Chelkas Mechokek to explain that the Shulchan Aruch did not take a
side in the dispute among the Rishonim. The Beis Shmuel connects
the view of the Shulchan Aruch as either agreeing with the words of
Rambam, that every convert is included in the prohibition of gonab,
or like the opinion of Rashi, that we are discussing a non-Jewish
woman who had relations either while she was a non-Jew or after
she converted. (In either case, Shulchan Aruch’s view is that if she had
relations, there is a definite Biblical prohibition, but he does not
make clear what he holds about 2 woman who had not had rela-
tions. It should be noted that according to the view that the woman
does not have the status of a gonab if she did not have relations, like
Rashi, or according to the view that the ban on a Kohen marrying a
convert is rabbinic, as is the view of the Minchas Chinuch (mitzvah
2606) and Aruch HaSbhulchan (E.H. 6:22). There is a halachically signif-

If she had had relations, Shulchan Aruch rules that marrying her is a Biblical pro-
hibition; if she had not, there is room to argue about Shulchan Aruch’s view. As
we have said before, this is also the view of Rashi taken in the Chelkas Mechokek
5:1.
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icant difference, for if there is a doubt, Noda B:Yehudah (second vol-
ume, Yoreh De'ah 146 and Even HaEzer 8) wrote it is considered a
doubt about a rabbinic rule, and the lenient view can be followed.

Rabbi Goldberg—known in Israel as HaGarzen, the axe, an acronym
of HaGaon, the great Torah scholar, R. Zalman Nechemiah—says there
is a lack of clarity in the basic view of the Shulchan Aruch. We think this is
what he means. The Shulchan Aruch states:

DRI D°AW "3 N2 NIND 37I0NWN 3777301 129DR NYMWRM DA =1

LTI 7 077 RO DA ARy
So too [another application of the rules above dealing with people
who had illicit relations], is the case of a convert and a freed slave
even below the age of three. Since she was not born Jewish she is a
zonah.

HaGarzen Goldberg wonders about writing ho i v'einah bas Yisrael,
since she was not the daughter of a Jew, at the end of the sentence, when
the subject of the current clause was a giyores, a convert. It is also unclear
what the word 127, and so too, means.

There are two possibilities: One is that Shulchan Aruch says that since
she isn’t the daughter of a Jew, she is considered a zonah, i.e., the daughter
of non-Jews, regardless of the lack of misconduct on her part. Alterna-
tively, he suggests Shulchan Aruch might have meant to agree with Rashi’!
whereby she would only be forbidden to marry a Kohen if she actually
had relations.>?

Rabbi Shlomo Amar, the current Chief Sephardic Rabbi of Jerusalem
and prior Sephardic Chief Rabbi of Israel, takes the claims furthest. He
discusses a case where doubts about a woman’s mother’s Jewish status

31 While we pointed out above that Ritva eventually discards this reading of Rashi,

Rabbi Goldberg maintains it, that a non-Jewish woman is only a zonab if she
actually had relations with a non-Jew.

We think HaGarzen Goldberg was trying to show that the repeated uses in SA
EH 6:8 of the word 321 (7712 197 ... DIIMWHM NITAT 32 ... 771100 bl wh] =)
79V Xaw, and so one who has relations with an unmarried woman... and so a
convert and/or freed woman... and so a childless widow...are all indications
of a consequence of illicit sexuality. If that is so, the answer he proposes is very
linguistically powerful, in our view. It is worth adding that the feshuvabh notes (p.
216) in its conclusion that Rabbi Dichovsky of the Rabbinical Courts in Israel
permitted this man to marry based on a letter from Rabbi Mordechai Tendler
following the approach of Rabbi Feinstein discussed later, that this man is not
really a Kohen.

32
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were raised only when she sought to marry.33 Sadly, the issue is not un-
common in either the United States or Israel, both because of the arrival
of many undocumented Russian Jews and because of Reform conver-
sions.

The common solution, have the bride convert just in case, is not so
simple if she is engaged—or already married—to a Kohen, as was the case
here.3* Look closely at what Rabbi Amar says:
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...we are discussing a woman who was born a Jew into a Jewish
family and never had any doubts about it... She conducted herself
modestly and observed the mitzvos like all other observant women.
She certainly did not have relations with a Gentile or slave, Heaven
forbid. Therefore, according to the view the ban on a Kohen marry-
ing a convert is dependent on whether or not she had relations with
a Gentile, there would be nothing to worry about and she is permit-
ted to marry him. Even if it were to be determined with certainty she
is actually a Gentile, and would now require a proper conversion,
there would still be nothing to worry about since she did not have
improper relations and is therefore not forbidden to a Kohen.
Furthermore, even according to those who disagree, who hold a con-
vert is forbidden to marry a Kohen because she was not born Jewish,
even where she definitely did not have relations, there is still a dis-
pute whether such a marriage is forbidden by Torah or rabbinic law.

33 Shma Shiomo, Even HaEger 7:1 at s.v. vehinei at p. 161. Of course, when discussing

the final conclusion, he adds many other factors to be lenient, including the
status of Kohanim and the unique facts in this particular case.

See Rabbi Chaim Amsalem, Torah Chaim 38 at p. 239 for an argument that a
woman whose father was Jewish may marry a Kohen after conversion, when
her mother was not Jewish. This is not a topic we are addressing here.

34
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According to the view the prohibition is rabbinic we can permit the
marriage (even if it turns out that she is a Gentile and requires con-
version) based on the doubt as to whether the matter is dependent
on being born a Jew or dependent on having had relations with a
Gentile. With this woman, when it is clear there is no worry at all
[that she had relations with a Gentile]... it is a matter of doubt in a
rabbinic matter. For the view that everything is dependent on
whether or not she had relations with a Gentile (and we have no
such worry), even though some hold that her status is not dependent
on this, nevertheless it is 2 matter of doubt between rabbis, and we
rule leniently in matters of rabbinic doubt. Especially in this case
since it appears that she is fully Jewish and does not need a conver-
sion.

To understand his claim, remember Rishonim had three basic views

about when a convert would be prohibited to a Kohen, and at what ha-
lachic level. Chief Rabbi Amar’s view seems to be that any time two of

these three views overlap, the convert can marry the Kohen, at least
bedi’avad.

Although R. Amar does not make a point of it, we already noted Be:s

Shmmuel (6:20) was sure Rashi to Yevamos 61a invalidated a convert only if
she actually had engaged in sexual relations, at a Biblical level, or could
have had relations while not Jewish, at a rabbinic one.3>
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Beis Shmmuel's is not the only reading of Rashi, but that reading does support R.
Amar’s view. In contrast, Aruch HaShulchan argues this cannot be, since Rashi
himself in Kiddushin 78a says she is only permitted according to Rabbi Shimon
bar Yochai under the age of 3 when she isn’t suitable for 4/'ah, but when she
passes the age of 3, she is forbidden even if she hasn’t actually had sexual inter-
course. The Gemara itself is explicit on this point in Yevamos 60b, that her status
does not depend on having had sexual intercourse. Thus, the Aruch HaSbulchan
says Rashi holds that marrying a convert over the age of 3 is a Torah prohibition,
and under the age of 3 there is a rabbinic prohibition (itrelevant of b7'ah). Beis
Shmmuel cleatly does not agree and envisions a scenario of a virgin child convert
permitted to a Kohen according to Rashi.

This is widely believed to be the view of Chochmas Shlomo (EH 6:8) as well.
Chochmas Shlomd’s conclusion to the neatly 900-word note is hard to determine,
so we have not addressed it here. What is clear is his certainty that Rashi is of
the view a convert under three is prohibited to a Kohen only if she has had bi’ah,
in line with R. Amar’s analysis.

We have thought of two other ways to support R. Amar’s (and R. Greenblatt’s)
view, not found explicitly in their works. It seems clear Rabbi Shimon bar
Yochai permits a woman who converted below the age of three to marry a Ko-
hen even though she had relations while not Jewish, since Kiddushin 78a—b cites
him as requiting only #igre’u betulehah b’Yisrael, that she be Jewish from the age
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Other views of the Rishonim provide support for R. Amar’s position
even if they clearly disagreed with his conclusion. Raavad and Rashba, for
example, say the topic is governed by a verse in Yechegkel, making the issue
of converts’ inability to marry a Kohen a matter of post-Biblical law, and
in such laws, there is more room to follow a minority lenient view. As
Minchas Chinuch (268) points out, Raavad and Rashba quite possibly think
the prohibition is not gonah driven, it is a matter of her lacking Jewish

of three (when her status as a virgin is established). When Rishonim understand
the Gemara to rule against Rabbi Shimon bar Yochai, then, it might only be
where she had relations below three. This is exactly what Chochmas Shlomo and
Beis Shmuel thought Rashi was saying,
Of course, Rosh cleatly adopts the idea this is really a status issue, any convert
is prohibited to a Kohen because she comes from a non-Jewish family, but we
have no indication Rif or many others do. Furthermore, and as we saw above
with Rabbi Zalman Nechemiah Goldberg, logic inclines one to think Rambam
and Rashi do not adopt the view of the Rosh either—they think zozah has to
denote some sexual conduct. This completes the circle R. Goldberg started to draw.
As additional support for the idea that a girl who converted when she was less
than three years old and had not had sexual relations may marry a Kohen, we
note Pri Megadim (Pesichah Kolleles 2:21) regarding a half-slave and half-free
woman. His formulation seems to assume a convert below three is only not
allowed to a Kohen because we are suspicious or afraid she had been intimate.
When we are certain she was not, he seems to think there is no problem marry-
ing a Kohen. We have not seen anyone quote this passage in support for this
leniency. He writes:
WhW nNan Ny NN nnw [X ,00 M2MN2] ...1MRT X7 O 29107 "IN
FORMIT 1100 WD TARWRAT N 1D 1K P N2 XM 00w ¥ oK AW NPt
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I am unsure if their statement...[Kes#bos 292 a maidservant freed over
the age of three is assumed to have had relations, extends to a half
maidservant, half freed woman, or she guards herself [from inappropriate
sexual relations] because half of her is free, the distinction relevant
to...[various halachic situations]...
The whole formulation assumes the question of her status depends on the fact
of her having had sexual relations. His idea that 77 N2 7°X17 11°2 AWl 7AwAT,
she guards herself (from relations) because she is half-free, makes most sense if
a woman who is factually a virgin remains allowed to marry a Kohen, as his final
words in bold imply. Rabbi Amar used similar logic for the woman who con-
verted very young.
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parents,0 at least when she converts under age three. We think this was Rabbi

Amar’s point above.’

Another example of a permissive approach can be found in Dibros
Eliyahu 10:137 by Rabbi Eliyahu Abergel, a retired member of the Jerusa-
lem Rabbinical courts. He advances numerous doubts, including the issue
of the halachic status of Kohanim nowadays (which we will discuss
shortly). For now, we want to focus on his analysis of the prohibition for

a Kohen to marry a woman who converted below the age of three.

Rabbi Abergel combines ideas we have already seen, such as the dis-
pute about whether the prohibition is Biblical or rabbinic, with the issue
of whether her never having had relations is an additional opening for

leniency. He writes:
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... with regard to the young woman who converted under the age of
three, and now wants to marry a Koben. ..
My response: The Rambam (Issurei Bi’ah 18:3) ruled... even if she
was converted or freed when she was less than three years old, even
if she had not had relations, she may not marry a Kohen, since she
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He speculates that were such a convert to marry a Kohen, the child would not be
a challalah, the product of a sexual relationship prohibited to a Kohen. The prob-
lem is the mother/convert’s /ineage, not het person, and therefore the child is
not the product of Kohen-illicit relations. That does not fit the model of think-

ing of her as a gonab.

To put it another way: R. Amar is saying there are those who reasonably rule
that any possible issue is rabbinic when the woman was converted as a child;
since there are those who hold there is 7o prohibition if she was a virgin (Rashi
according to the Beis Shmuel), the matter becomes a safek d’rabbanan, an unre-

solved question of rabbinic law, and therefore we can be lenient.
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is not a bas Yisrael, she is a zonah... this is also ruled by the Shulchan
Arnch (EH 6:8)... The poskim argued as to whether this prohibition
is Biblical or rabbinic. According to the Rambam and Rosh, it is Bib-
lically prohibited even by such a woman who converted under the
age of three, and even if she never had marital relations prior to her
conversion... Raavad and Rashba are of the opinion... this prohibi-
tion is not Biblical... Nevertheless, everyone agrees that one who
converted under three years of age is forbidden by either Biblical law
or rabbinic law...

However, while involved in this matter, 1 saw in Shu"t Yabia Omer
(EH 7:11)% of Rabbi Ovadiah Yosef, a very similar case to ours, and
he suggested to be lenient because there are authorities who hold
that the prohibition of a Kohen marrying a convert is rabbinic when
she did not have marital relations with a Gentile prior to her conver-
sion. It appears that this is the opinion of the Rambam...

The final ruling based on all the above is that it is permitted for this
Kohen to marry this woman who converted under the age of three.
This is based on the combination of these doubts, and especially ac-
cording to those who hold that it is only a rabbinic prohibition to do
so, plus the fact that the status of Kohanim today is not well-estab-
lished without a written lineage. This was how the great Rabbi Ova-
diah Yosef ruled in his responsa Yabia Omer, as did responsa Heichal
Yitzehatk.

We are uncertain of the accuracy of his claim. In the referenced responsum,
Rabbi Yosef writes:
TNPT DY DR TV MY 207X 17 L. PRIV IDY 110100 wnn P 37 1R
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Were the doubt before us before the wedding...we would have to say leave
the mother [of the bride] in her status of non-Jewishness [until we know
otherwise], and she only converted now [when we know of a valid conver-
sion|, meaning after the birth of the woman asking the question, and that
makes the woman asking the question excluded from [marrying] into a
priestly family.
He seems to limit his ruling to one who is possibly a convert. See also the final
footnote to this article about children from IVF. The same criticism could be
voiced to his citation of Rabbi Yitzchak Isaac Herzog’s responsa, Heichal
Yitzehak 1:18 which is discussing a case of a person who only may be a Kohen.
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In addition to the question about the status of all Kohanim, which we

still have to discuss, he adds the view the whole prohibition is only rab-
binic when the convert is under age three and has never been intimate,
enough to permit the marriage.’

39

A similar analysis is found in Rabbi Eliyahu Hal.evi, Sh# "t Maagalei Eliyahun EH
2:1-2. Although not entirely clear, he seems to conclude that such a couple
should not get married, but need not divorce if they did. He compares it to a
woman who is the child of two converts. She is not considered a gonab though
she is not truly a “bas Yisrael” either. As such, she should not marry a Kohen,
but if she did, they need not get divorced. We are aware as well of anonymous
Shu”t Orchoscha Lamdeni 2:99 who discusses a similar case, but reaches a different
result while validating this as a possible result.

In addition, we have a copy of a feshuvab from 1989 by Rabbi Yitzchok Yistrael
Piekarski (the author of the nine volumes of 71997 ) permitting the marriage
of a child convert to a Kohen. (Rabbi Menashe Klein refers to it in Shu"s Mishneb
Halachos 14:18 as a respectable opinion, although he does not concur; Rabbi
Pickarski was known to some as Even Yisrael, perhaps whom Rabbi Greenblatt
meant when he wrote Edus I.’Yisrael, although this is quite speculative.) Rabbi
Piekarski’s letter discusses a case very similar to Rabbi Greenblatt’s, of a child
not told she had been adopted and converted into a religious home. Grown, the
woman is engaged to a Kohen and neither wants to end the engagement. Rabbi
Pickarski notes that “if we prohibit them from marrying, we do not know what
will be with the couple.”

He then makes three points. First, Rabbi Shimon bar Yochai and the chachamin
dispute the existence of any prohibition for a Kohen to marry such a woman.
Second, while all the Rishonim agree the marriage is prohibited, there are three
views about whether the prohibition is Biblical or rabbinic: Rambam and Rosh
with one view; Raavad and Rashba, another; and Rashi, yet another. For a virgin
child convert, the majority hold the prohibition is rabbinic. Third, there are two
grounds to doubt the presence of any prohibition here. The bride’s mother
might have been Jewish (adoption records were sealed and did not record the
religion of the mother) and the groom might not be a Kohen (most Kohanim
today have some uncertainty in their lineage). Although each option is unlikely,
so we would not treat this as a sefek sefeka, a double doubt, R. Piekarski cites a
famous Ran (commenting on Rif, Chulin 21b), who argued that two unlikely
doubts do still create one full safek, putting our prohibition in doubt. By this
logic, this marriage is possibly prohibited, not definitely so, making it easier to rely
on other leniencies. He concludes (in loose translation) that since “according to
most views this is a rabbinic doubt, and rabbinic doubts ate resolved leniently,
one can perform the marriage in this case.” Appended to this as an approbation
is an even broader claim by Rabbi Avraham Shlomo Katz, the av beis din of
Satmar, that any child convert who grows up religious may marry a Kohen.
(Rabbi Piekarski does not take a clear position on a woman whose mother was
unquestionably not Jewish, whereas Rabbi Katz seems to permit even such a
case.)
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Rabbi Ben-Zion Uziel suggested another avenue of leniency, that if
the father is Jewish and the mother is a Gentile, the converted daughter
would be enough of a bas Yisrael to be allowed to marry a Kohen. Some
propose relying on that.40

Regularly mentioned in these zeshuvos is another significant path to le-
niency, the question of whether the man in question is necessarily a Ko-
hen. For example, Rabbi Moshe Feinstein argues that a person who comes
from a non-religious family lacks the formal halachic credibility to trans-
mit to his children that they are Kohanim. For the first of two examples,
he writes, Shu"t Iggeros Moshe EH 4:11:
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Regarding one who considered himself a Kohen, and it became clear
his knowledge [of his status] relied solely on his father having had
him called up to the Torah as a Kohen at his bar mitzvah. But the
father was completely nonobservant and had run away from home
as a child... when logically he would not have known so much about
this, meaning he has no believability on the issue.

Shu’’t Lggeros Moshe EH 4:39 is even clearer:
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Regarding a Jew who returned to observance under the influence of
Chabad Chasidim, and was already married to a non-Jew, and he is
from a family without knowledge of Torah or Judaism... and his
grandfather came from... where the Communists were already in
power... and he joined them willingly in their evil... since he did not
educate his son about any matters, he was certainly one of them [the
Communists| and counts as a complete evildoer... and if so, he has
no credence to say he is a Kohen...

We append the full text of this zeshuvab at the end of this article, since, to the
best of our knowledge, it has never been published.

40" See Rabbi Chaim Amsalem, Toras Chaim 38 at page 239. See Shu’t Mishpetei Uziel
11:52 and Heichal Yitzchak, Even HaEger 1:16 for a clear and direct rebuttal.
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In the United States, three factors are raised to argue that a particular
man is not the Kohen he thinks he is:

1.

A person who is not observant of Jewish law, especially if he does
not keep Shabbos, has no halachic credibility and is therefore ha-
lachically incapable of identifying his son as a Kohen.*!

The reality in the United States is that even many people con-
nected to the halachic community (and certainly those who are
not), who would never commit adultery once married, who cet-
tainly do not plan on intermarrying, experiment sexually while
single, including with non-Jews. Studies show that sexuality in col-
lege is overwhelmingly normal and that many women—even who
do not think they would intermarry—nonetheless leave college
ineligible to marry a Kohen. All their children would be challalim,
not Kohanim. This is a change from the 1950s and eatlier.*?

The halachic view of Maharashdam (EH 235), Rivash (94) and
Yam shel Shiomo (Bava Kama 5:35) that modern day (Ashkenazi)
Kohanim have insufficient proof of lineage to be considered cer-
tain Kohanim, are rather only Kohanei chazakal or less, people with

a presumption of being Kohanim but no solid evidence.*?

41
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Rabbi David Cohen of Guu/ Yaabetz writes as much in a responsum in our pos-
session:
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A few years ago, I heard from our teacher the great Torah scholar R. Moshe
Feinstein, 377/ that one who comes from a nonobservant family, or that
wasn’t observant for a few years, that the family has no credibility to hold
themselves to be a family of Kohanim. For this reason, he allowed several
returnees to observance, who had a family tradition they were Kohanim, to
marry women a Kohen may not marry.

Michael Broyde has repeatedly heard Rabbi Mordechai Willig note this fact as a
central halachic reason to treat Kohanim as not restricted to marrying only those
fit for Kohanim in modern times. Shu”t Iggeros Moshe EH 4:39 hints at this as
well when he states 717127 M?100 D°WI7 D7 WKW 120W ¥R 12X MPRW2 O3
MMT 7277 1729w, in questions like this it often happened that over many gen-
erations, an ancestor had married a woman not allowed to Kohanim [rendering
all descendants in that line challalim, and no longer bound by the strictures of
being a Kohen].

Indeed, this is the view of the late great av beis din of the Beth Din of America,
Rabbi Gedalia Dov Schwartz, 77/, At the end of a zeshuvah Michael Broyde wrote
on a related matter, R. Schwartz appended:
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Without any fanfare, this reasoning has been used to allow many men
who thought of themselves as Kohanim to marry women ineligible to
marry Kohanim. Indeed, many halachic authorities seem to be of the view
that anyone who is descendant from new returnees to the faith fits this

bill.

Conclusion and Summary to this Part

We summarize the approaches we have found among authors of the last
fifty years to permit a man who represents himself as a Kohen to marry a
woman who converted below three and was never intimate with a man
who would make her ineligible to marry a Kohen.

1.

A significant school of thought—led by Rabbi Moshe Fein-
stein—holds that Kohanim nowadays cannot establish their sta-
tus sufficiently to have it be a barrier to their wedding; this idea
might even be /vhatchillah, in that a reputable halachic authority
could determine there was insufficient evidence of a man’s
priestly status, and allow him to marry a woman a Kohen could
not.

Rabbi Greenblatt and Rabbi Toledano allowed relying on the
view of Rabbi Shimon bar Yochai that a convert below three can
marry a Kohen in a case of urgent need. It is even more possible
to rely on this view for a child-virgin convert. This idea is clearly
bedi’avad.

Rabbi Amar and perhaps Rabbi Goldberg consider the possibil-
ity—and Rabbi Amar rules this way—halachah follows the view
that a zonab is limited to a woman who has actually had an illicit
sexual relationship or is presumed to have done so. One who con-
verted below three and is raised as a Jew is then permitted to
marry a Kohen.
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I agree with this ruling, the principle foundation of it that the man has no
presumption of being a Kohen, based on the well-known ruling of R.
Moshe Feinstein, z#”/... that wherever he has no credibility about his Ko-
hen status, we have no proof he is a Kohen. It is relevant to add in this case
the view of Maharashdam that Kohanim in contemporary times hold their
status by presumption not by established lineage, and in the case here, the
presumption is not relevant, either.
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4. Rabbi Abergel is prepared to combine all the ideas above and per-
mit a person who is thought of as a Kohen to marry a child con-
vert although he is unclear as to whether the children that result
would be considered Kohanim, or we require the man to have
concluded he is not a Kohen to enter this marriage.

Part VI: Underlying Issues of Leniencies
1. Where the Talmud Did Not Rule

With all the justifications we have seen, the poskizz who rule leniently still
seem to be adopting less-than-well-grounded positions in the name of ac-
commodating the people asking the question. Why? Aside from the gen-
eral concern with treating converts well (as we noted eatrlier), three other
issues are relevant here. One is universally accepted, the other two are
both ideas credited to Tag, in different contexts.

First, people of a certain level of authority have the right to their read-
ing of a topic, regardless of the consensus. R. Binyamin Tabory, 37/ once
related a conversation with R. Yehuda Amital, 27/, the rosh yeshivah of
the yeshivah where R. Tabory taught,* Yeshivat Har Etzion (Gush). R.
Amital advised him to rule a certain way, and R. Tabory expressed his
surprise at its divergence from the ruling of Shulchan Aruch. R. Amital said,
“R. Tabory, atah mefached min haShulban Arnch? (You’re afraid of the Shul-
chan Aruch?)”

Rulings out of step with the consensus require expertise and self-con-
fidence, but are not uncommon. When a Torah scholar of rank—a blurry
standard we do not aim to define here, and is probably a function of the
person’s knowledge, self-image, and how people around react to him—
comes to believe the ruling on an issue should be resolved logically in a
certain way, the people for whom he rules have the full right to follow
that ruling. The rest of the Torah world will then evaluate whether they
accept the claim, hold onto it as a known leniency for situations of diffi-
culty or discard it as mistaken.4>

Some of the authorities whose ideas we studied may have decided the
reading of Rashi which takes him as saying the whole issue of a gyores is
only where there is a possibility of the woman having had intercourse was
correct, and therefore, by rights, a young convert may marry a Kohen.

One step less assertive, decisors here may have depended on the Tal-
mud itself not having ruled definitively. In such cases, Tag held one may
follow any Talmudic opinion in cases of urgent need, even in matters of

4 And where Gidon Rothstein studied. Rabbi Tabory related this event to him.

4 As for example, Responsa Avnei Derech 16:177 does.
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Torah law. He made the claim while grappling with how Jews in Europe
ate grain planted and harvested after one Pesach and before the next. The
easiest reading of the Talmud has it that the prohibition of chadash, not
partaking of new grain until after the second day of Pesach, applies to
such grain, despite being grown outside of Israel and by a non-Jew.

Tag notes the Talmud does not reach a conclusion, and the reasoning
of the authorities who assume the prohibition applies outside of Israel is
not ironclad. Therefore, he says:4

N»Nw2a M0 QIR YW AT PRI DY RITW 19K MIPTRRT L7210 w10 OX)...
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...If so, we can legitimately argue that in these countries when it is a situa-
tion of great pressure—because each man’s life depends on drinking batley
and oat beer—the Tanna Kama is sufficient to rely on in pressing cir-
cumstances, since the law was not explicitly set in the Talmud in ac-
cordance with Rabbi Eliezer.

Shach¥’ disagrees with Taz, but his view still provides some support
for our permissive poskizz. He says halachah allows following minority
opinions for rabbinic issues, despite the general rule to follow the majority.
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This [Tag’s idea we follow any opinion where the Talmud did not
rule] did not help at all, because aside from the anonymous Mishnah
in Maseches Orlab. .. [clear Talmudic sources assume chadash applies
outside of Israel; in addition, Shach has elsewhere proved, to his sat-
isfaction, the idea of following minority opinions works only for rab-
binic issues| because only in the case of [tractate| Niddah |a case Tag
cited], where the ‘decree of twenty-four hours’ is rabbinic, do we say
so, and so too in Gittin where according to Torah law it is an effective
divorce document according to everyone, as clear from the Gemara
there...

As we have seen,* many authorities think the prohibition of marriage
to a Kohen for a convert who never had relations is only rabbinic. Tag
and Shach would agree such authorities could follow the minority view of
R. Shimon bar Yochai or Rashi.

R. Moshe Feinstein combined the two lines of reasoning:+’

4 Taz, Yoreh Deah, 293:4.

4T Nekudos HaKesef (his glosses on Taz), Yoreh Deah 293:3.

4 Above, Dibros Eliyahn 10:137 in the name of Rabbi Ovadiah Yosef.
49 Shu”t Iggeros Moshe, Orach Chaim 1:51.
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Furthermore, in pressing circumstances like this we can allow it...
because one can rely upon Rabbi Yehudah in Megillah (27)... since
the Gemara does not explicitly conclude the halachah is in accord-
ance with the Sages, and we follow them only because [of the general
rule] the halachah accords with the majority view an individual
opinion is sufficient to rely upon in pressing circumstances in
a rabbinic prohibition, as stated in Shach Yoreh Deah end of 242,
regarding the decision principles in matters of ritual law...

For R. Moshe Feinstein, to permit a convert to marry a Kohen seems
to require both principles, the case is rabbinic law and the Talmud did not
rule.

2. Accommodating the Threat of Greater Sinfulness

We suggest poskim on our issue are also affected by the impact of their
ruling on the adoptee and her family, especially the concern a prohibitive
ruling will lead her to leave observance. A similar question came up in
Yoreh Deah 334, where a ruling of Rema’s became a flashpoint that nicely
frames our issue as well. Rema codified the view of Terumas HaDeshen,
where a Jew deserved nidui, communal shunning, for a wrong he commit-
ted. He ruled that the court should declare the ban, despite a likelihood it
will lead the Jew and his family to leave observance.>

Taz disagreed vigorously, highlighting what he considered fatal flaws
in Terumas HaDeshen’s cited proofs, offering counterexamples of where
rabbinic authorities ruled leniently to avoid people leaving the religion.
Were we to follow Tug, here, too, we would seek to do all we can for a
woman who intends to marry her Kohen regardless.

The disagreement has not been conclusively decided, as far as we can
tell. As Pischez Teshuvah Yoreh Deah 334:1 collates, many agreed with Nekw-
dos HaKesef's rejection of Tag’s idea, because accepting it would lead to
DRI 17 1913, courts could not work (as is true in our days, when most
rabbinic courts lack meaningful enforcement power).

On the other hand, Radvaz and Chasam Sofer—who fundamentally
agreed with Rema—pointed out downsides of an absolutist stance.

0 Rema’s phrase is yeitzei Itarbus raah, he will go to a bad culture.
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Radvaz>! accepted Rema’s idea, then cautioned the leader of a generation
to recognize that not all sins are the same, nor all sinners. Chasam Sofer>?
thought children might adjust the calculus, because being strict with the
father could lose the children.

This basic question has come up in other communally important ar-
eas, too. Talmudic and pre-modern rabbinic consensus seems to agree
non-Jews should not be converted in order to marry Jews, yet there has
always been the practice—now fairly common—of doing these conver-
sions in situations where the alternative is leaving the community,>? seek-
ing ways to produce a viable conversion in the hopes of keeping the future
family closer to Judaism.

For the woman adopted as a baby, the possibility she will leave ob-
servance is only one of many concerns. She may have reason to think this
is her last chance at marriage while still of childbearing years, a stance
which likely would elicit more sympathy from a decisor; or, experience
may have told her she cannot have confidence she will ever find another
man interested in marrying her.

Whatever the reason given, poskim will have to evaluate where and
when those reasons justify adopting the leniency we have laid out here,
accepted by more than a few reputable authorities, each in a pressured
situation. As poskim consider their cases, they will obviously have in mind
the other side of the coin, each time they allow following what is not the
ideal law, they weaken the consensus around and adherence to the ideal.
The more common it is for adoptees to marry Kohanim, the more likely
it is for people to assume it is perfectly acceptable rather than a yielding
to circumstance.>

A factor we started with deserves to be repeated, to be sure we absorb
its message. Rabbi Moshe Feinstein famously recommends including the

SU Shu’’t Radvaz 1:187.

2 Shu”t Chasam Sofer 2:322.

53 This was not a wniversal consensus; Shu"t Rambam 211 records Rambam’s having
many times allowed Jewish men to convert their maidservants and marry them,
although he is clear that is not the prgper course of action; it is a violation of the
law in order to preserve as much as possible.

We have generally not discussed the situation addressed by Rabbi Yehudah Leib
Tsirelson, Maarche: Lev, no. 72, which is when can one be lenient in this matter
out of fear of anti-Semitism and the resulting violence. (For more on his specific
case and responses to his ruling, see Kuntres Gaalei Kehunah and Rabbi Gedaliah
Felder’s Nachalas Tzvi, 1:103-106, an essay worth reading.)

54
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mitzvah to love a convert in our considerations of how to resolve ques-
tions about converts and their place in the Jewish community:>>
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But, as a matter of normative practice, one should know that the
mitzvah to love the convert (Deut. 10:19) obligates us to bring them
closer and to be lenient on all these matters. Therefore, after consid-
erable contemplation it seems. ..

Rabbi Feinstein is telling us he shaped his answer differently for a
convert than he might have for someone born Jewish. When there is more
than one reasonable approach to a halachic topic that impacts a convert,
he is sure one should adopt the view (of both facts and law) that shows
love for, brings closer, and further integrates the convert. When a reason-
able person can see more than one halachic, logical, or factual approach
to a problem, one should adopt the approach that favors integration, since
this fulfills the mitzvah to love the convert. Rabbi Feinstein’s words
RII 172 2 R 7909 (“Therefore, after considerable contemplation™)
tell us one needs to ponder these matters intensely and repeatedly.>¢

Conclusion

This article has shown that a surprising approach by R. Ephraim Green-
blatt turns out to be a reasonably well-known leniency among contempo-
rary halachic decisors. Faced with a woman adopted as a young girl, these
authorities aver that it is better to allow her to marry a Kohen than to risk
the new couple leaving rabbinic Judaism, either because of questions
about the certainty of his status, because the rule against her marrying a

55 Shu”t Iggeros Moshe Yoreh Deah 4:26. We do not mean to imply Rabbi Feinstein

agreed with the approach of Rabbi Greenblatt, notwithstanding the latter’s in-
dication he did. See also Mesoras Moshe 4: 354.

Even if one rejects the analysis here completely, it can play a significant role in
cases of surrogate motherhood when either the egg donor or the gestational
mother is Jewish. Well-established practice in the halachic community is to treat
the child as doubtfully Jewish, to perform a conversion just in case. Gitls born
this way present even more of a reason to allow them to marry a Kohen, because
they might be Jewish, and even if not, we have all the leniencies noted here.
There is some literature on this topic, usefully discussed by Rabbis Yitzchak Avi
Roness & Joel B. Wolowelsky, “A Convert Who Is Jewish from Conception,”
32 B.D.D. 7-15 (2017), and R. Aryeh Katz, Shu"t Shaagas Kobhen 1:43, especially
at p. 268. See also Koverz Teshuvos of Rabbi Elyashiv 3:180 who notes that some-
times one should do a conversion as a stricture and yet the convert can marry a
Kohen.

56
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Kohen is rabbinic, or because R. Shimon bar Yochai’s view carries enough
weight to allow following it where deeply needed or other reasons.

We explained it here with the intent of expanding our understanding
of this halachah, and of the workings of halachah in general. In this and
all cases, factors besides the consensus come into play, forcing decisors
to make delicate decisions about when carving out new halachic room is
appropriate in a particular case, despite its effects on the community as a
whole. We hope to have added to the needed nuance in any such conver-
sation. (R
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Appendix
The Unpublished Teshuvah of Rabbi Piekarski
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