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By: ASHER BENZION BUCHMAN

The Minority Position

In his essay ““Truth’ and Authorial Intent in the Study of Torah” in the
current volume of Hakirah, Dr. Shapiro covers a lot of ground. In fact,
although he does not make note of it, he presents two different ap-
proaches in divergence from authorial intent. Although he says he does
not wish to relate the discussion to literary theory since the study of Torah
is so different, in fact the first part of the essay fits well with the literary
concept that later authors creatively misread earlier works.! More specifi-
cally, it is in line with “progressive” judicial theory that allows for the loose
interpretation of a constitution, thus lending itself to the imposition of
the viewpoint of the judges onto the text. The second approach is that
Divine guidance directs the writings of important Jewish authors so that
their written words do not always reflect their own intent, and it is by the
written words alone that subsequent scholars should be guided to estab-
lish halachah. The two approaches might be viewed as antithetical to each
other, as the former is rooted in the idea that subsequent scholars can use
texts loosely to impose their own ideas, while the second approach ele-
vates the text over the intent of the original author but gives no special
license to the student of the text.

There are those, of course, who adhere to these two viewpoints in
learning and even in establishing halachah. However, the traditional ra-
tionalist will take exception to both approaches. The latter group has a
mystical attitude towards halachah. As Dr. Shapiro notes, the most com-
monly quoted source for this position is the great Gaon Rav Yonasan

' Harold Bloom in his The Anxiety of Influence uses the term “misprision” to denote

willful misreading in order to advance one’s own ideas and uses rabbinic exegesis
as the model for his theory.

Rabbi Asher Benzion Buchman, a musmach of RIETS, is the author of
Encountering the Creator: Divine Providence and Prayer in the Works of Rambam
(Targum, 2004) and Ramban: and Redemption (Targum, 2005). He is the ed-
itor-in-chief of Hakirah.
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Eibschutz,> who adhered to a mystical philosophy. The former group re-
flects a modern view that the knowledge of truth grows with the progress
of science and the advancement of ideas, and while they will usually not
say so openly, some of the adherents of this group believe that modern
man knows better than Chazal themselves how the Torah should be in-
terpreted.’

Dr. Shapiro says he can find no rishon to support the latter mystical
approach, and in fact he brings no rishon to support the former approach
either. These two attitudes, I believe, create impediments to the under-
standing of Torah; thus, it is important to explain what the traditional,
proper approach to learning is.

One Truth

Dr. Shapiro quotes Rav Kook as saying the “progressive” approach is
against that of Rambam and he refers to a quote from the introduction to
Moreh Nevuchim as his probable source. More likely he was thinking of a
passage a few paragraphs later in his instructions to readers.

“Do not read superficially, lest you do me an injury, and derive no
benefit for yourself. You must study thoroughly and read continu-
ally; for you will then find the solution of those important problems
of religion, which ate a source of anxiety to all intelligent men. I ad-
jure any reader of my book, in the name of the Most High, not to
add any explanation even to a single word: nor to explain to another
any portion of it except such passages as have been fully treated of
by previous theological authorities: he must not teach others any-
thing that he has learnt from my work alone, and that has not been
hitherto discussed by any of our authorities. The reader must, more-
over, beware of raising objections to any of my statements, because
it is very probable that he may understand my words to mean the
exact opposite to what I intended to say. He will injure me, while I
endeavored to benefit him. He will requite me evil for good.*

2 Although unlikely to have been a Shabbatean, his mystical views made him vul-
nerable to the accusation.

Dr. Shapiro borrows from the latter mystical approach to enhance the former
approach by making Rav Yosef Karo’s Maggid a major player there.

Rambam says this with regard to the abstract and sensitive material of the Moreb,
so he is probably less restrictive of his students of Mishneh Torah, but the same
principle of seeking his true intent is transferable to all his works.
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Indeed, in my essay “Tradition! Tradition?” that appeared in the same
volume as Dr. Shapiro’s pledge to write his article on “ahistorical” inter-
pretation® I demonstrated how completely against Rambam’s thought
such a position runs. Perhaps Rav Kook was thinking not about a few
lines in the Moreh Nevuchim, but Rambam’s entire approach.® Rambam ex-
plains that there is absolute truth and only one proper position on any
issue. Authorial intent of HKB”H was transmitted to Moshe Rabbeinu
and it contained all the raw material for resolving every issue. As the Tal-
mud explains and Rambam elaborates on, only the decline in learning in
the generation after Hillel and Shammai generated machlokes.” Rambam is
adamant about there being absolute truth that can be resolved in the de-
bate amongst the chachamin when Torah is studied at its highest level. He
is adamant, as well, that when precedent has been followed due to past
mistakes, it must be uprooted and replaced with the true intent of Chazal
and the Torah.?

Machlokes Is Error

With galus and the dispersion of Israel and its chachamim, there was a need
to preserve the learning of the chachamim by reducing it to writing. Ram-
bam in Moreh Nevuchim explains the tragedy of this necessity: < MWwy? Ny
NN 1197 1172 —In a time of need for the sake of G-d they annulled
Your Torah,” and how the inadequacy of interpreting texts led to the con-
ditions that existed already in his day, of many Torahs.!0 Nevertheless, his
Mishneh Torah is a preservation, as best as possible, of the conclusions of
Chazal that existed at the time of Siwm HaShas. Rambam tells us that in
his early writings he was misled by the works of the Geonim and thus
made errors, and throughout his lifetime he corrected his mistakes.!! He
writes!2 of how the mesorah in philosophy had been disrupted and he re-

5 See Hakirah 8, pp. 181-221. Readers are referred to that essay for a comprehen-
sive presentation of Rambam’s position on absolute truth. Note also that in
Hakirah 8, Dr. Shapiro described his future essay as explaining the meaning of
“ahistorical.”

6 Rav Sherira Gaon has a similar position in his Iggeres.

7 Hakdamal to Peirnsh HaMishnab; see also Hilchos Mamrim 1:3.

8 1Ibid., based on the simple reading of TB Sanhedrin 88b.

®  Igros HaRambam, Sheilat ed., pp. 278-279.

10 See Moreh Nevuchim 1:71.

" Igros HaRambam, Sheilat ed., pp. 305, 647.

12 Moreh Nevuchin 1:71.
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constructs it from the few kernels passed down by Chazal in their Ag-
gadata and with the help of the Greek philosophers (“Accept the truth
from one who says it, 177K 17 NNART ’73?”). When something is NR we
can rest assured that this was part of our original zesorah.!> In reconstruct-
ing the mesorah of halachah he relies on finding the best texts'# and doing
the thorough 7y in studying the Talmud that he says he was negligent in
during his youth—rather than relying on the interpretations of earlier
commentaries.!>

Since no authoritative beis din has been possible since the close of the
Talmudic era, those conclusions of the Gemara codified in Mishneh Torah
are binding halachah. These conclusions are not necessarily the truth but
are, nevertheless, binding halachah. Rambam was not infallible and could
have made mistakes and he sometimes corrected earlier mistakes of his
own. That they are not necessarily the truth, even if Rambam has accu-
rately codified all the Gemara’s conclusions, is proven by the fact that one
beis din can overturn another beis din and from the Torah’s principle of
169728 5w 127 09V I9. Beis din is not perfect and mistakes can be made
by Chazal as well.

The attitude that emerges from Rav Yonasan Eibschutz’s approach,
when taken to the extreme, causes its adherents to see no problem in what
Chazal attributed to T°N7IN 17977 712 MWYS NV and to see a kind of infal-
libility in the texts that have been accepted by Israel. But the Vilna Gaon
did not have this attitude and did not accord special status to the Shulchan
Aruch.'7 He was even willing to overturn the definition of day and night,!8
which impacts upon a multitude of halachos including the definition of
Shabbos. The Briskers do their best to follow the halachos of Rambam
when they differ (lebachmir) trom the Shulchan Aruch. Rationality and the
principles of halachah established by Chazal call for this approach.!® The

13" See end of chapter 17 in Hilchos Kiddush HaChodesh and the beginning of his
introduction to Awos.

4 See Hilchos Malveh v’Loveh 15:2; Hilchos Ishus 11:13.

See also his introduction to Sefer HaMitzvos where he explains how many had

been misled by the counts of the mitzvos of the Geonim.

16 Vayikra 4:13-21.

The authority of the Shulchan Aruch is taken for granted by most. The Chida

notes a tradition he heard, of two hundred rabbanim who accepted the Shulchan

Avruch as halachah. See Choshen Mishpat 25:29. See my Hakirah 8 essay, pp. 218—

219, where I discuss this.

8 Beiur HaGra, Orach Chaim 261:2.

See Hakirah 8, “Tradition! Tradition?” where I demonstrate this and the issue is

discussed at much greater length.
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Shulchan Aruch does not bind Buei Yisrael to follow its conclusions, and in
all ages there has been diversion from various laws recorded there. Rav
Yosef Karo wrote in a feshuvah at one point that one should always follow
Rambam.20

TP mA

To support the approach of infallibility of the text, the concept of M7
WIPn is sometimes referred to by halachic authorities. Since (as Dr.
Shapiro discusses to justify this approach and I will expand upon later)
X1 0w K9, “The Torah is not in Heaven,” the presence of W7pi1 M7
in halachic writings can hardly be used to claim that G-d directed one to
write the truth in halachah. As Rambam writes, 2! if one would claim that
G-d told him that “the iz [in a certain issue] is thus, or the halachah is
like this person,” he is guilty of the death penalty.

Of the division between halachah and prophecy, Rav Soloveitchik ex-
pressed the matter as follows:

Rebbi in Seder Ha-Mishnayot never mentioned G-d’s name, only Sha-
mayim, Heaven. Angels are not mentioned. The Mishnah was written
in the most concrete and pragmatic method the human mind has
ever devised. Sometimes we feel that Halakhah had a sense of fear
and shame in treating transcendental topics and actually exercised
and imposed self-restraint. Halakhah deals only with reality, plants,
death, disease, agronomy, force, classification of species, economic
and political life, etc. Its subject matter is completely identifiable with
social and physical science. Halakhah never paid attention to dreams
or to the decisions of prophets. No person who claims contact with
the transcendental can be allowed to solve a Halakhic problem,
which is a purely human affair. Interference with Halakhah by a

20 See Avkat Rochel 32: “The Rambam is the greatest of all poskin (legal authorities),
and all the communities of Eretz Yisrael and the Arab-controlled lands and the
West practice according to his word, and accepted him upon themselves as their
Rav... why try to force them to move away from him?” See also Bezs Yosef, Orach
Chaim 3:79:

IR MY XY 2"an0n 01270 Tk 120
I make the case for this approach in the Hakirah 8 essay.

2 In Hilchos Yesodei HaTorah (9:3) and in the introduction to Pezrush HaMishnab.
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prophet [qua prophet] is punishable by death. The human mind de-
cides Halakhic problems. The Halakhic experience is logical, rational
and finite, and the method of Halakhah is based on logical principles.??

Indeed we can say that one attains to W71 M7, to feeling the palpable
presence that sharpens one’s insight,3 and when we apply it to writing
Torah with TP M7 we only mean that there was szyata diShmaya (the help
of G-d) in breaking through to understanding what is difficult.2* Chazal
tell us X°21 77V 001, “The scholar is greater than a prophet” (IB Bava
Basra 12a), and it is with wisdom, 73721, that Torah is learned.?> Some of
those who quote Rav Yonasan Eibschutz probably do not mean anything
more than I am saying and even on his part it may be at least partially a
poetic flourish. Of the oft-quoted statement by Raavad?¢ that WP MmN
appeared in his bezs midrash, Rav Moshe ibn Haviv comments “it is a guz-
mah,” exaggeration.?’ Certainly, the concept that authors are moved by G-
d to write a language that is the truth which differs from their own under-
standing should be anathema to us philosophically.28 Moreover, it defies

22 See “Lectures of Rabbi Dr. Joseph B. Soloveitchik: The Relationship between
Halakhah, Aggadah and Kabbalah” in this volume, pp. 19-82.
See Moreh Nevuchim 2:45 where Rambam defines it as a steppingstone to proph-
ecy. “A person feels something has come over him.” It is this element, not the
accompanying insight of David and Shlomo, that rabbis speak of when they
refer to WIPR M.
24 See Hilchos Teshuvah, perek 6:5 on siyata diShmaya. ;W™ 10" 7T MKW 77 X7 79
.(0-n,72 ©°9°N) "M277 ,00MY AN ;LOWNI DMV TIT .TT2 20RO T D YY1
D 072 JNIY TP AN MR PR L' 00T onh oY DR Onh Yww T
1732 ANRNA LRI AN 23772 TwRI RITW AT oW ,07X 932 1 37w L1707 TIaho
9277 DY TV MTY XA I9I-- 1NN Py»on ,7;'!!3"7 N2 D°01 1ARY R ININ A7,
In fact, it is difficult to reconcile the place of Neviim and Kesuvin in the learning
of Torah. 11°97° X% 1192 *1271 77N 127 and thus pesukin can be used in halachic
matters only as 2 XN 19223, Their realm is in N°P9X NP3 in 7770 K21 923K in 177,
in the area where the mind is directed to seek, bounded by the halachah of X7
03227 >R 1NN, It would seem that David’s statement of 222w *%¥ '77 71 which
guided him in the measurements related to the Beis HaMikdash, is not halachah,
but aesthetic sense. Thus Rambam says (Hi/hos Beis HaBechirah 1:4 and intro-
duction to Peirush HaMishnab) it is "X to use these measurements, but they are
not halachah, just aesthetic guidance. Nach gives insight into halachos of the
Torah after chochmab establishes balachab. 1 hope to write about this more exten-
sively in an upcoming essay.
Most notably in his basagah to Hilchos Lulay 8:5.
21 See Kappos Temarim to TB Succah 32b.
2 Indeed, Rav Yehudah Hal evi in the Kugari (3:41) does merge the wisdom of the
chachamim with prophecy, but still the mechanism is via their insight. Moreover,

23

25

26
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logic—is it the first language the Rambam or Beis Yosef wrote or the
latter that they changed their mind to but did not make its way to the
printed text.

Never-Ending Pursuit of the Knowledge of G-d

The Mishnah in Edzyos (1:5-6) explains why dissenting positions are pre-
served in the Mishnah—so that we should know these positions were re-
jected lest we find people following them in some quarters, and so that
they can be reconstructed as halachah if the position wins acceptance by
the majority.?? The Gemara relates the give-and-take of argumentation
regarding these laws—shakla v'taria—and thereby illustrates fundamental
ideas that were disputed. This gives us insight into the basis for the con-
clusions which is necessary for understanding Torah at its highest level,
and also will allow for the future batei din that will arise in the era of Ma-
shiach to continue from where Chazal left off in their pursuit of ultimate
truth. Our desire for the Mashiach is so that we can study Torah without
distraction and be devoted entirely to this pursuit of truth.

In that era, there will be neither famine nor war, envy or competition,
for good will flow in abundance and all the delights will be freely
available as dust. The occupation of the entire world will be solely to
know G-d. Therefore, the Jews will be great sages and know the hid-
den matters, grasping the knowledge of their Creator according to
the full extent of human potential, as Isaiah 11:9 states: “The world
will be filled with the knowledge of G-d as the waters cover the
ocean bed.” (Hilchos Melachim 12:5)*

The pursuit of knowledge of G-d is the pursuit of truth XY X
NMRD MR, “And there is to nothing else truth like His truth” (Hilhos
Yesode: HaTorah 1:4). Truth is not only one of G-d’s middos, it is His signature.3!

Acknowledging Human Frailty

he limits it to the age of the Beis Din HaGadol. She'eilos U Teshuvos Min HaSha-
mayim would indeed represent a viewpoint that takes this further. Raavad’s com-
ment of experiencing Ruach HaKodesh in his insight and psak is found in state-
ments of others as well and Rav Reuven Margolies collects most, if not all of
them in his introduction to She eilos U Teshuvos Min HaShamayim. We will refer to
this concept later in the text.

Edjyos 1:5-6. Rambam in Peirush HaMishnah actually implies that to follow the
minority, the overturning beis din must be 122 72511 131 T but in Mishneh
Torah (Hilchos Mamrim 2:1) he does not require these conditions.

29

30 See also Hilchos Teshuvah, chapter 8.

31 See TB Shabbos 55b.
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The famous story of Tanur shel Achinai (TB BM 59b), that is taken by some
to downgrade the importance of truth, has a sequel. It finds Rav Gamliel
in danger of drowning at sea for deciding against Rav Eliezer, and he must
justify his decision with his purpose, ?XI%°2 nPY?mM 727 R, “so divi-
sion not increase in Israel.” As the Chinuch and Ran (Derashah 7) explain,
although there is damage in following the wrong opinion, there would be
greater damage caused by one following his own belief once the majority
has taken one position. The Chinuch refers to the Sifivi on the verse X?
DRAWY 11 T2 17T MWK 1277 12 MO, “Do not diverge to the left or right
from the word that is related to you,” and expresses it this way:

,ONMIXAN 0N RY 710 RITW IRAW 537 DRAW RITW 7R HY 79 10K 190K
DY 21910 117 MR PR 027277 12 TR 1272 2OVI0 07 177 1990RW I3
aNYT DON 290N BT 1T TAR NIV 91200 23 ,anwud Jwyl Dax

L7oRN AN
Even if they tell you that the right is the left and the left is the right
do not diverge from their commandments, meaning even if they are
mistaken on a particular issue, it is not proper for us to break with
them but rather follow their mistake, and it is better to bear with one
mistake and thus be under their good judgment constantly. (Mitzvah
496)

The Ran elsewhere specifically asks how it is possible that following
a mistake will not cause harm to the soul, since all commands have spe-
cific reasons behind them. He answers as follows:

TN 1PN WK PRI, THA TWRIT PPN 217 T8 {7097} IMKR 21207 MR 7D
WH12 7097 PATHI0N WY [0 WY WOK RW TV 1210 CIXY ...AT
W MWK PPN DY M RITW 12 1INRWI NORT 127 IR 23 03,99
727 7RI LIPNR 2R N 277 KT D07 MEAY VIO T80 w1
787 W12 T°NAY TNV RIT WK YT PO RITIT PPN, 12 3w

2RI MORT 127 17N
It is proper to bear this loss in exchange for the large benefit that
will be accrued constantly, and we cannot perfect things better than
this. I also believe that there will not emerge from the decision of
the Sanhedrin any loss at all, even if one eats something forbidden
thinking it is permitted, because the good that will come to the soul
from following the words of the chachamin is more beloved by Him,
as it says, “Obeying [is more] than a good sacrifice.” And this good

PHR VW NPT Y IR IIIROWD POTAN PIRAM 03 AT AP0 MIYA AT MATa RYv 2
2991 W R OX PITT 107 71071 R 90182 YYDN nawnn 710
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will remove the evil that will be produced by eating this forbidden
thing. (Derashah 11)

Rambam does not address the question but makes the general state-
ment (Moreh Nevuchim 3:34) that whereas all mitzvos are to instill perfec-
tion in the person, it is possible that for certain individuals a certain mitz-
vah is counterproductive, but nevertheless mitzvos are designed for the
majority. This principle serves to answer the difficulty raised by the Chi-
nuch and Ran as well and aligns with their opinion.

Rav Nissim Gaon (TB Berachos 19) actually did not accept the idea that
the chachamim were wrong and interprets the signs that Rav Eliezer had
brought as being non-miraculous and unconvincing and explains away the
bas kol as well.33 Without addressing this Gemara, Kuzari (3:41) in fact
claims that with W77 M7 Chazal will always be right. It is probably this
opinion that was adopted and supplemented by the Rav Yonasan Eib-
schutz school and applied to the Shulchan Aruch and other accepted works.
The Kuzari is a minority opinion to start with and applying it past Beis Din
HaGadol is not supported by any 7ishon. In any event, these opinions as
well do not allow for multiple truths.

Rav Eliezer was defeated and became isolated from the others, appar-
ently placed in #idui because of his vehement opposition to his colleagues
(TB BM ibid.), but the Talmud follows his life until its end. Rav Eliezer’s
talmidim are excoriated for not coming to learn from him and are con-
demned to premature deaths, that of Rabbi Akiva to be the most violent.
To abandon him is death. Rav Eliezer spends his last days answering ques-
tions of tumas keilim and ends his life with the word Zabor. In this manner
the Talmud signals that his position will someday be vindicated and ac-
cepted, and, as with Eliyahu HaNavi, his Za/wid declares upon his demise
Avi avi, rechev Yisrael u parashav (B Sanbedrin 68a). Rav Eliezer is described
(Avos 2:8) as a 7DV TARN RW T°0 M2, “a sealed pit that loses not a drop,”
who, if placed on one side of the scale, would outweigh all the other
chachamim placed on the other side. He had a position that reflected all the
wisdom of the mesorah, but he could not transmit to the others the depth
of his grasp of this issue. But his optimistic vision and teaching of his final
word fahor will extend into the future and will be adapted in Yewos Ha-
Mashiach.3*

33 This is also one of the opinions voiced by Tosafos, Yevamos 14a.

3 R’ Shmuel Reiser suggested that the tradition quoted in the name of the Arizal
that in the future the halachah will be like Beis Shammai illustrates that
since 90 >T77, therefore they understood the real truth and in a world advanced
in NY7, their opinion will be the majority. Later in this essay we will deal with R’
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The Path to the Truth

The statement of Chazal 01 QPR 727 1981 19X, “these and these are
the words of the living G-d” (IB Eruvin 13b), is taken as a basis for con-
tending there are multiple truths. The Ritva (ibid.),’> commenting on this,
seems to suggest this idea in the name of Rabbanei Tarfas but adds that in
chochmas hakabbalah the issue is deeper.3® The Gemara says this of Beis
Shammai and Beis Hillel and then goes on to state the halachah is like
Beis Hillel.” Still, the simple rendering of the Gemara—and as we must
interpret according to Rambam and the other rishonim quoted above, is
that indeed the rejected positions in the Talmud are assumed to be wrong,
but they have merit and we gain clarity into the correct position by under-
standing why the rejected arguments fall short—and, as noted above,
therefore Chazal preserved them—for indeed they may be proven the ul-
timate truth.3® Chazal tell us that to be eligible for the Sanhedrin one must
be able to present convincing arguments® for being able to say why a
sheretz is tahor.40 These reasons are 011 27X *127 but not G-d’s signature.
They are valid insights that must be understood, but they are not halachah.
They are not truth.

Chazal also apply 1281 17X in qggadata (TB Gittin 6b) on what was the
reason the man sent away the concubine of Givah. Was it over a fly in his

Elazar ben Arach who is identified as oker harin, who, according to one opinion,
would outweigh all the scholars even with Rav Eliezer on the other side of the
scale.

35 98N 29900 A1 N0 N ,00 DP9R P27 DI 1AW 1907 PR LP"T N9 210 TR

TO°R? 21D VWM DY 127 92 DY 172 XTI L7370 DR 21 WA nwn mhvwow

,122772 P07 W IR ,AT DY K17 TIN2 WITPA DR WH PRYY ,IN°I7 0710 Ywn) 2°YaIR)

.amna 79970 NYon ATm LT MY 502w DR MM T2 oA T W ,15 mkiza]

272 70 QYY W1 NRA 7072 ,W0TA 5% X1 7501 ,N"ZIU’W,'I 0”00

I believe this Ritva is rooted in the Ramban in Sefer HaMitzvos on comparing X?

70N to WINa WP

37 The use of bas kol for this determination is a problem raised already by Tosafos
and, as Rav Margolies details, the term is widely used and means different things
in different places. Rambam, in a zeshuvah, considers it just the process of the
wotld. In Moreh he makes clear that it is an experience that is not prophecy, akin
to what Hagar could have experienced in understanding G-d’s will.

36

38 The Gemara is speaking from its own vantage point; it is unsure of the ultimate

truth.

Elucidating the Chazal that Ritva refers to about 49 arguments for hezer and 49

for issur.

0 TB Sanbedrin 17b. TB Eruvin 13b refers to an unnamed Za/mid who had 150 ar-
guments for doing so.

39
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food or over a hair? How could both be historically correct? But in ag-
gadata they were not arguing about a historical fact but conceptually about
what was the root cause at the heart of the dissension that led to the tragic
war between the tribes. This is something of lasting importance—and
while in aggadata there is no final decision on halachah*!—eventually here,
too, we will seek a final insight, the truth.

Chiddush

The Talmud (TB Menachos 29b) tells us that Moshe Rabbeinu attended a
shiur by Rabbi Akiva that he could not follow and was only comforted
when Rabbi Akiva finally concluded that his ultimate source was 13717
1707 WNY, a tradition from Moshe. A friend of mine had a meeting with
the Rav to discuss theological doubts he was dealing with, and he asked
him about this aggadata. The Rav replied, “All right, we don’t understand
all of aggadata”’*> Nevertheless, the meaning of this aggadata is not that
difficult. This statement should be studied in conjunction with another
maamar Chazal®3 °1°02 N7 11N1 722 MNT? T°NY P°M 7200 71 93, “that
all that a diligent student will introduce was already given at Sinai.”” Dr.
Shapiro promotes a belief that chiddushin in every generation are new con-
cepts, not what was latent in the Torah of predecessors, and produces
hearsay evidence from contemporaries to claim that even some leading
Briskers share this view. Chazal are explicit that all of Torah is latent in
the Torah handed down to Moshe. This is the meaning of Rambam’s as-
sertion that all wachlokes is due to error and there is only one truth.

All that Rabbi Akiva had taught was latent in Moshe’s Torah and that
is why he ends his shinr with °°0% 7Wwn? 7577 Ramban, in fact,* brings
this aggadata to prove that all apparent chiddushim were given to Moshe at
Sinai. That Moshe could not follow the shzuris a more complex issue—
and the Rav did not want to get into it with a za/mid.*> Firstly, Moshe re-
ceived the Torah as scribe (8t of the ikkarei emunah) so it is, in fact, pos-
sible that he did not understand all that the Torah contained. Indeed, the
authorial intent is that of G-d, not of Moshe. Moreover, Chazal are here

41 See Peirush HaMishnah, Sanbedrin 10:3.

42 Apparently, the answer was not sufficient. My friend went on to get a PhD from
JTS and eventually became a professor there.

B See Talmud Yerushalmi, Peah 2:4, Shemos Rabbah, V'a’eira 10:1: See also TB Berachos
5a.

4 1In his introduction to his Peirush on the Torah.

4 Nevertheless, it seems necessary to respond, as we see the danger in not doing

so from the case of my friend. Also, fools rush in where angels fear to tread.
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reflecting into the nature of knowledge and methodology of derivation of
principles and the concept of Y70 y¥19° W15, the dense principles of
Torah split into many parts.

We have a concept of a M?922W XY, a statement in the Torah that is
understood by Chazal to include multiple prohibitions. Take 7¥ 12980 X?
071,% which literally refers to a practice of avdah zarah of eating over
blood, and Rambam explains it this way in the Moreh.47 Yet, while it is
counted as one mitzvah in Taryag* it includes other prohibitions (for
which there are no malkos), such as dayanim eating on the day of an execu-
tion, eating from a slaughtered animal before it dies, eating before Sha-
charis, and forbidding the gluttonous eating of the ben sorer n’moreh. Moshe
received and taught the fundamental concept with a deep understanding
that led to the inclusion of all these cases but it was left to the Tannaim
to flesh out the concept and apply it to all these cases.*” The details of
derivation and application were those of the rabbis, but the underlying
principle as well as the fundamental laws of derivation’® was that of
Moshe. Chazal speak of the thousands of mitzvos that were lost in the
days of aweilus over Moshe.> Rambam explains that these were laws
Moshe had derived on his own. Even these laws can theoretically be over-
turned by subsequent courts.>> Moshe as rosh beis din was not the owner
of absolute truth.>3

The Mishnah

Rambam explains (hakdamah to Mishneh Torah) that Rebbi created a text
consisting of an organized body of laws and ideas that was to be distrib-
uted to the students and was to serve as the basis for his lectures. Before
him, Torah was apparently taught based on the Mikrz and this style of
learning was preserved in the Mechilta, Sifra and Sifri. The Mishnah cannot
be fully understood on its own, but all the principles of the law are there

4 See ninth shoresh in Rambam’s Sefer HaMitzuos.

47 See Moreh Nevuchim 3:46.

48 See Lav 195 on ben sorer w'moreh in the Sefer HaMitzvos.

49 ya97ana% opn WA, See TB Chulin Gb.

0 oma nwaT AN MTRn.

S See TB Temurah 16 and Sefer HaMitzwos, shoresh 2. Laws that are derived are divrei
sofrim and subject to machlokes. Chazal say Othniel ben Knaz recovered the lost
laws with pijpulo. This may imply a vatiant on the analysis of Moshe Rabbeinu
and akin to that of Rabbi Akiva. See Zohar Rokeach on Shoresh 2.

See Or Samei’ach, beginning of Hilchos Mamrin.

We will return to the concept of chiddush later in this essay in discussing Brisk.
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in an organized fashion. Its structure is a conceptual one and the choice
of what is written and what was left to be explained is difficult to ascertain.
The target audience is advanced scholars.> Every Mishnah represents a
distinct concept. It begins with Zera’iz, man in his relationship to the
earth, and ends with Twharos, man preparing his soul to meet its Maker.>>
Rambam explains® that Taharos is a ladder leading to Ruach HaKodesh and
the students of Rebbi were being trained step by step to attain to proph-
ecy.

The Mishnah is a structure that encompasses the entire Torah, and is
inclusive of those divergent opinions that help us delve more deeply into
this underlying structure, and with this knowledge scholars will in the time
of Mashiach continue to debate>” and, eventually, perhaps create a modi-
fied version of our Mishnah. One aspect of Chazal’s assessment “Zalnud
Torah &’negged kulans’>® is that the absorption of knowledge is the goal of
the mitzvos.” Rambam explains that the highest attainment of man is
shleimus hanefesh—petfection of the soul/mind—and the mastery of all

these dei'os brings one to fulfill the all-encompassing mitzvah of _Anochi,
Yedias HaShen. 0

Mishneh Torah

Mishneh Torah, as well, is a structure that encompasses the entire Torah
but is based solely on the conclusions of Chazal. Moreover, Rambam
wrote it for beginners as well as for advanced scholars and composed a
much more detailed composition than the Mishnah, beginning with the
Yesodei HaTorah and ending with Yemos HaMashiach. All of Israel is here
trained on how to bring Mashiach and even how to be Melech HaMashiach.o!

3% Though a large part of Mishnah Shabbos deals with hotzaah, it never 