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The Nature of Ownership in Jewish Law
By: YOSEF ROTH

Introduction

Halachah has two broad categories of property: land, and metaltelin (mov-
able property). These two categories are necessary because many laws,
such as how to perform an acquisition or how to settle a property dispute,
differ based on the property type.

Many of these distinctions simply reflect physical differences between
stationary property (land) and movable property (wetaltelin). For example,
because land has a definitive location, you can unambiguously refer to it
in writing. However, you cannot unambiguously refer to metaltelin in writ-
ing (e.g., a “water bottle” can refer to any water bottle, and it has no
unique location by which it can be specified).! Therefore, a contract can
transfer ownership of land but not metaltelin.?

However, Rambam distinguishes between land and wezaltelin in ways
that do not have any obvious physical explanations. Thus, we will explore
whether Rambam believes that the nature of ownership itself differs be-
tween land and metaltelin.

Method of Acquisition

Halachah provides numerous mechanisms to perform a transaction (&sn-
_yan). At the outset, we might expect that land and metaltelin accomplish a
transaction in a similar way. We expect that:

1) By default, any kinyan (method of transaction) that works for one
property type should work for the other. Indeed, purchasing (&inyan
kesef)3 and trading (e.g., chalifin, sudar) work for both land and wetaltelin.
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2 There are some mitaltelin that can be unambiguously named (e.g., the Hope Di-
amond, the Rosetta Stone). Koverz Shinrim (Bava Kamma 84) posits that if mitaltelin

¢can be unambiguously specified, then a contract might be effective.
3 We rule like Rav Yochanan (Bava Metzia 47b), that on a Biblical level, £esefworks
for mitaltelin, but there is a rabbinic rule to use alternative methods. Reish Lakish
disagrees with Rav Yochanan and rules that &ényan kesef does not work for
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2) Wherever halachah restricts a &znyan to a single property type (i.e.,
land or metaltelin), there is a logical explanation.* For example, we can-
not transfer smetaltelin through a contract since we cannot specify

mitaltelin. For Reish Lakish, &inyan kesef is an instance where a &inyan for one
property type does not work for the other. However, this article will focus on the
opinion of Rav Yochanan.

* One might question this assumption as follows: I seem to be assuming that -
yanim can be detived from sevarah (reasoning); I assume that if a certain type of
kinyan can logically exist, then it should exist. However, the &inyanim are generally
inferred from either Biblical sources (see Kiddushin 26a) or a Halachah 1.eMoshe
MiSinai (see Rava’s statement in Kiddushin 9a). So why would one assume that if
a certain type of &inyan exists for one property type, it should exist for another?
Perhaps there is no source (Biblical or traditional) for the other property type.
The first answer is that &zzyanim can be detived from sevarah in addition to Bib-
lical sources and tradition. If a sevarab does exist for one type of kinyan, there is
no reason to reject it. For example, Ritva in Bava Metzia 47b explains that Rav
Yochanan uses sevarah to determine &inyan kesef works for mitaltelin, not a Biblical
source or tradition.
Therefore, we should assume that if halachah restricts a &zzyan to a single prop-
erty type (i.e. land or mitaltelin), there is an explanation, even if the method is
initially derived from Biblical sources or tradition. For example, even though we
use a Biblical source (Jeremiah 32:44) to learn that contracts can acquite land
(Kiddushin 26a), Ritva and Ran still ask why contracts cannot be used to acquire
mitaltelin. They answer that witaltelin cannot be specified in writing; they do not
simply say that it lacks any pasuk/tradition.
However, some Rishonim, like Rashba, ate less comfortable using sevarah to de-
rive kinyanim. For example, when Rashba asks why contracts cannot be used to
acquire mitaltelin, Rashba initially bring up the explanations of Ritva and Ran—
mitalfelin cannot be specified in writing—but rejects this answer and says that the
real answer is that we simply do not have a Biblical source from which to learn
it (Rashba Bava Basra 76a "711°002 0w" 7"7).
But even for Rishonim that do not think &ényanin can be detived from sevarab,
we can give a second answer. Even when laws are initially derived from Biblical
sources or tradition, we might still expect the resulting system to have an under-
standable logic. In other works, sevarah can still be used to analyze the laws post-
facto, even if sevarah cannot be used to derive the laws themselves. Therefore, if
the Torah institutes chagakab by land, and we cannot extend this institution to
mitaltelin, we can still ask the question after the fact: What is the Torah’s inner
logic that explains such a restriction?
While we do find certain halachos that lack an understandable inner logic (often
called a “gezeiras hakasuv”), 1 believe that we should only assert this as a last re-
sort, because I believe that in most cases 1) Halachos are purposeful, and 2) the
reasoning is within the grasp of mankind. I believe this especially with monetary
laws. Since monetary laws exist to facilitate peaceful interactions between peo-
ple, I expect the reasoning of these laws to be within our grasp.
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metaltelin in writing; we cannot transfer land through hagbahah (lifting)
since land cannot be lifted.

One such restrictive &inyan is a kinyan chagakah. A kinyan chagakab is a

method of acquiring something through interaction (a more precise defi-
nition is subject to debate and will be discussed further). This method
only works to acquire land (Kiddushin 26a). For example, land can be ac-
quired by adding a fence or locking the property’s door.> However, we
find no such method of transfer by metaltelin®>—for example, you cannot
acquire a sailboat by adding a sail. Why does &znyan chazakah work to ac-
quire land but not wetaltelin?

One approach is to actually view chagakah for land as being analogous
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One might argue that we do find this method of transfer by wmitaltelin—shinni
(change) of a stolen object. If a thief stole an object, and then changed the object
(made a shinui), the thief acquires the object (Rambam, Gezeilah 1eAveidah 2:1).
Even though the thief must still pay back the item’s value, the item itself belongs
to him. Therefore, we might argue that acquiring a stolen wmitaltelin object
through a shinui is comparable to a chazakah on land.
However, the methods themselves are different. A chazgakab is a way of acquiring
this very object by modifying it. In contrast, a shinui is a way of destroying the
old object and then acquiring what emerges.
This can be seen from the following difference: Rambam says that a shznui only
accomplishes a &inyan if the change is irreversible (Rambam, Gegeilah 1V eAveidah
2:10). For example, if someone stole sand and turned it into a brick, this is not
a valid kinyan, since the change can be reversed by smashing the brick (Rambam,
Gezeilah VeAveidab 2:11). However, a chazakal on land can be accomplished even
with a reversible change. For example, locking the property’s door is a chagakal
(Rambam, Mechirah 1:8), even though the door can be unlocked.
A reversible change suffices for a chazakah because chazakab is a way to acquire
this very object. But a shinui requires an irreversible change because a shinui gives
one ownership of a newly created object.
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to movement for metaltelin (for example, Rabbeinn Yonah” makes this com-
parison). There are three ways to acquire wetaltelin through movement.8
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In context, Rabbeinu Yonah is discussing the following issue: Kiddushin 26a says
that if a shzar is used to effect a transaction, we assume that the sale is only
finalized once the money is paid unless explicitly stated otherwise. Rabbeinu
Yonah believes that if a chagakah is used, we assume the sale is finalized even
before the money is paid. He explains that this is because 23Pn2 MypPIP2 Apm"
"PR0P0N 12w, Just as mitaltelin sales are finalized with meshichah (pulling), land
sales are finalized with a chagakab.
One might posit an alternative explanation of Rabbeinu Yonah. Bava Metzia 47b
explains that Rav Yochanan believes that on a Biblical level, the mitaltelin trans-
actions occurs when the seller picks up the money. However, the Rabanan insti-
tuted a rule that the transaction only occurs when the purchaser does meshichab.
The reason is to protect the buyer from cases such as nisrifu chitecha be'aliyab.
Nisrifu chitecha be'alzyab is a case where Reuven hands Shimon payment for wheat
in Shimon’s attic, but he does not yet collect the wheat. Then, Shimon’s house
catches fire. If the transaction was finalized through payment, then the wheat in
Shimon’s attic belongs to Reuven, and Shimon has no incentive to save it. But
if the transaction is only finalized through meshichah, then the wheat still belongs
to Shimon and Shimon is incentivized to save it.
Tosafos “Nisrifu Chitecha Be'aliyah” in Bava Metzia 47b asks: Why not require both
meshichah and payment to finalize the transaction? Tosafos answer that it is to
protect the seller’s interest in the reverse case—Reuven collects wheat from
Shimon before paying for it. If the wheat still belongs to Shimon, then Reuven
will have no incentive to save it. Therefore, we always want the person in pos-
session of the item to be the owner.
We might use this idea to explain Rabbeinu Yonah. Both meshichah and chazakah
are forms of taking physical possession. Perhaps they both work even without
payment because we want to incentivize protecting the property; we want to
ensure that whoever possesses the entity is also the owner.
However, we can reject this explanation because there does not seem to be any
concern for nisrifu chitecha be'aliyah by land. If there was such a concern, then we
would expect Rabanan to have prohibited &inyan kesef by land just as they did by
mitaltelin. But there is no such prohibition. Moreover, neither the Gemara nor
Rabbeinu Yonah mentions this concern.

8 'R TIY 19 A7 XIN2 X33 No0M *233 TIM9N
TR - ATANR 179 PRYY ,APTAD 0w 4032 1IPI - NIMIAR 1Y WUWw 0°0331 :onT 1IN
7772 3101 RN722192 ,RTOM 277 T°RWH RNYAY RIT7 72 1301 R0 .72°WN2 XOR PIpl
DR L7723 1977 PRY 22727 ROR U RY X2T AW 79 MR LRI 277 7nwn

XD 720N PR AT - AN 1917w 03T

12 TV 79 A7 PYITR No0n Y233 71NN

M2 :R"OM ;TYOOR "M PR 227 7127 ,772302 - APT ,77°0N2 NPIR1 1103 2 DI
. 0272 NP1l AP




The Nature of Ownership in Jewish Law : 405

Lightweight metaltelin can be acquired through bagbabah (lifting the
object).

Heavier objects can be acquired through meshichah (pulling).
Animals that are too heavy to pull can be acquired through mesirah
(leading the animal).

In this perspective, a chagakah is the next step in this progression:
Since land cannot be lifted, pulled, or led, land is acquired through
stationary engagement (e.g., sleeping on the land,’ adding a fence).

These kinyanim form a hierarchy of physical engagement, and we re-

quire the most direct physical engagement the property allows. Therefore,
chazakalh by land is fundamentally similar to movement by metaltelin—the
transaction is effected through physically engaging the item.!0
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One might raise a difficulty with this comparison. While Kiddushin 26a states that
chazgakah on land works on a Biblical level, some Amoraim believe that by
mitaltelin, hagbahabh, meshichab, and mesirah are only effective on a rabbinic level.
Bava Metzia 47b records the following argument: When mzitaltelin is exchanged
for money, what effects the transaction? Does the transaction occur when the
seller picks up the money, or when the buyer picks up the item? Everyone agrees
that in practice, the transaction occurs when the buyer picks up the item. Reish
Lakish believes this to be true on a Biblical level. Rav Yochanan believes that on
a Biblical level, the transaction occurs when the seller picks up the money. How-
ever, in order to protect the buyet’s interests, Rabanan instituted a rule that the
transaction only occurs when the purchaser picks up the item (see Bava Metzia
47b for an explanation of this rule).
Therefore, according to Reish Lakish, who believes that hagbabab, meshichah, and
mesirah work on a Biblical level, my comparison between chagakab by land and
bagbabah by mitaltelin is sound. However, according to Rav Yochanan, how can
1 compare chazakah, which works on a Biblical level, to bagbabah, which only
works on a rabbinic level?
The answer is that Rav Yochanan’s position—that picking up the money effects
the transaction—is limited to sales. By sales specifically, Rav Yochanan rules
that the &znyan can only occur through &esef. However, many transactions lack a
monetary component: gifts, trading objects (chalifin), and acquiring from befker
(unowned property). In these cases, since we are dealing solely with objects,
presumably Rav Yochanan believes that bagbabah does work as a &inyan. For ex-
ample, Tosafos say Rav Yochanan believes that on a Biblical level, gifts are ac-
quired through lifting (">1w779" 7"7 X 7Y XY 77 777 7712¥ 1307 NHO0IN). Ramban
says that even Rav Yochanan believes that trading objects (chalifin) works on a
Biblical level (2 MW 710 0"2an7% M¥ni 1907 12277 Nawn).
Moreover, it seems conceptually untenable to believe that on a Biblical level,
objects can excvlusively be acquired through purchasing. If that were true, how
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The explanation just presented assumes that a chagakab is a form of
physical interaction. However, certain types of chazakos can occur without
any physical interaction. In addition to effecting an acquisition (chegkas
kinyan),'* a chazgakah can also be used to prove ownership over disputed
land (chezkas re'aya).\> A chezkas re’aya does not require physical interaction
with the land. For example, the new owner can attain a chegkas re'aya
simply by having the previous owner lift a basket of the field’s fruit on his
behalf.13

Therefore, many Rishonim fundamentally distinguish between chezkas
re’aya and chezkas kinyan.\* The chazakah of a chezfas re’aya is simply an act
of demonstration verifying the new owner, and therefore even lifting a bas-
ket of fruit suffices. However, chezkas kinyan is an act of physical interaction
with the land that effects an acquisition. Acquisition requires physical in-
teraction, even if demonstration does not. These Rishonim even reject
eating the land’s fruit as a means of acquisition, since the fruit is consid-
ered separate from the land itself.!>

However, Rambam makes no distinction between the methods of
chezkeas kinyan and chezgkas re’aya. Eating the land’s fruit, or being presented
with the harvest, suffice for either type of chazakah.'® Therefore, Rambam
cannot define a chezkas kinyan as an act of physical engagement. For Ram-
bam, just as a chezkas re’aya is fundamentally a demonstration, so too is a

would anyone come to own anything? Is it “purchases all the way down”? At the
very least, there must be a Biblical mechanism to acquire property from hefker.
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chezkas kinyan.\7 Thus, in a chezkas kinyan, you acquire the land by demon-
strating ownership rather than through physically engaging it.!$

Unlike previous Rishonim who compare chazakah by land to move-

ment by metaltelin, Rambam fundamentally distinguishes these methods.
Movement by metaltelin works through physical engagement,'® while cha-

17

Arguably, Rambam aligns with the simple understanding of the Gemara. The
Gemara gives the same name—cbagakah—to both chezkas kinyan and chezkas
ra’aya. This implies that the underlying action is the same, even though the re-
sults differ. Unlike the previous Rishonim, Rambam believes that the chazakabh
is performed the same way whether we are dealing with a chegkas kinyan or
chegkas re’aya.

One could argue that the chagakos Rambam mentioned really functions as a type
of exertion of control, and not as a demonstration of ownership. We can reject
this idea as follows:

Most types of chazakos (e.g., building a fence) work to acquire land from a per-
son, as well as from Jefker (ownerless property). However, eating the land’s fruit
is only a good chazakah to acquire land from a person. It will not work to acquire
land from hefker (Zechiyah Umatanab 2:2).

If chazakos work through exerting control, then this exception by eating the
land’s fruit is puzzling; why can befker land be acquired through adding a fence,
but not through eating the land’s fruit? Why does eating the land’s fruit work to
acquire land from a person, but not from hefker? 1f chagakah really works through
a demonstration of ownership, then we can answer these questions.

Q1: Why can hefker land be acquired through adding a fence, but not through
eating the land’s fruit?

A: A chazgakah requires a demonstration of ownership. Adding a fence to hefker
land does signify ownership, because why else would this person make a fence?
However, eating hefer fruit does not signify ownership; maybe the person just
wanted the fruit.

Q2: Why does eating the land’s fruit work to acquire land from a person, but
not from hefker?

A: Eating the fruit from land that initially belonged to someone else does signify
ownership. Since the land is not ownerless, only the owner is entitled to the fruit.
By eating the fruit, you demonstrate that you are the new owner. But if the land
is ownetless, then eating the land’s fruit does not demonstrate ownership.

One might claim that Rambam believes that even movement by mitaltelin wotks
through demonstration. However, this does not seem to be true. There is a cat-
egory of items called ""2Wn? PRWI? WYY 0°727". Rambam defines these as
items which are specifically made to be lent or rented out (e.g., scaffolding, Citi
bikes). For this class of items, physical possession does not suffice as evidence
of ownership (Rambam To'en Venitan 8:3). Nonetheless, these items can be ac-
quired through bagbahab, meshichah, mesirah (see Rambam Mechirah 3. Rambam
makes no distinctions). If movement by witaltelin was effective because it
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zakos by land work through demonstration. Therefore, according to Ram-
bam, why are land and metaltelin acquired in fundamentally different ways?
Why does demonstrating ownership (e.g., affixing a sail to a sailboat) not
work to acquire metaltelin??’

Burden of Proof

Another area where Rambam differentiates land from metaltelin is in how
the status quo is determined. In a monetary dispute, whoever disputes the
status quo carries the burden of proof. There are two competing ways we
might evaluate the status quo:

1. Physical possession: we assume the object’s current physical posses-
sor is the owner.

2. Prior knowledge: if we can verify that this object belonged to a par-
ticular person in the past (commonly called the zara kama, lit. the first
owner), we assume they are the owner, regardless of who currently
physically possesses the object.

We would expect that land disputes and metaltelin disputes share a sin-
gle method for evaluating the status quo, whichever method that may be.
The Gemara uses prior knowledge (7ara kama) to evaluate the status quo
in land disputes.?! Therefore, we would expect to use prior knowledge to
evaluate the status quo in mefaltelin disputes as well.

Many Rishonim follow our expectation and believe that we use prior
knowledge in mzetaltelin disputes. We can see this from their understanding
of a Gemara in Shevuos 46b.

Shevuos 46b22 defines a special category of metaltelin— WYV 0°727"
"POWnD RWAY, items that are generally lent or rented out (as we will see,

demonstrates ownership, we would not expect these mechanisms to work by
"W PRWI? WYY 027"

20 As a somewhat contrived example, if the giver places the object into a courtyard
that is owned by the receiver but is not guarded, this is not a good &inyan even
though having the object on one’s property does constitute evidence in a dis-
pute. If demonstrating ownership was sufficient by witaltelin, we might expect
this transaction to work.

2l It takes three years for a resident on land to establish his chagakah. Until that
point, the previous owner will be believed in any dispute.
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the exact definition is subject to debate). The Gemara poses the following
rule:

e In disputes over "VOWAN PRWIY WYY 0°727", we assess the
status quo with our prior knowledge. The last verified owner is
the presumed owner.

e In disputes over items that are not "1IWA PRWA? PWY”, we
assess the status quo with physical possession. The current phys-
ical possessor is the presumed owner.

Ramban? and Ritva?* expand the scope of 2Xwn? ™Mwyw 027"
"W to include most everyday items (e.g., books, cutlery, tools, etc.)
by rendering "W PRWAY WYY 027" as “items that are offen
lent/rented out.” With this interpretation, neatly all metaltelin disputes rely
on prior knowledge to assess the status quo. Physical possession only ever
matters if the item is nearly zever rented/lent out (e.g., a slaughtering knife
is not lent out for fear of nicks). Even then, we can understand this as
follows: We still use prior knowledge to set the status quo, but since the
item would never normally be given out, physical possession is strong
enough evidence for the plaintiff to dispute the status quo. But the start-
ing point in all cases, land and wetaltelin, is to determine the status quo
through prior knowledge.

Unlike Ramban and Ritva, Rambam believes that metaltelin cases gen-
erally use physical possession to determine the status quo. Rambam re-
stricts the category of "W RWAD WYY 027" to items specifically
created to be lent/rented out® (e.g., scaffolding, Citi bikes, etc.). Because
these items were created for distribution, physical possession is not mean-
ingful, and we set the status quo by prior knowledge. But the default for
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metaltelin items, even if they are occasionally lent/rented out (e.g., books,
cutlery, tools, etc.), is to use physical possession to determine the status quo.
Rambam makes this point explicitly:
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However, this is in stark contrast to Rambam’s methodology by land,
where Rambam says that the last verified owner is the status quo.
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Plotting the opinions of the various Rishonim, we get the following:

How the Status Quo is Determined:

Ramban, Ritva Rambam
Land disputes Prior knowledge Prior knowledge
Metaltelin disputes Prior knowledge Possession

On one hand, there is a debate amongst the Rishonim on how to
settle metaltelin disputes. However, I want to focus on a different aspect of
this argument. Ramban and Ritva use the same methodology to assess the
status quo in land and wetaltelin disputes. However, Rambam distinguishes
between land and etaltelin. Ramban and Ritva seem more reasonable in
this regard. Why does Rambam distinguish the methodology for deter-

mining status quo between land and metaltelin?>6

26 Now, there is a possible physical interpretation to Rambam. We might argue
that Rambam believes that the status quo in all cases is the physical possessor
unless physical possession provides no evidence. We already see this with things
that are "OWA? PRWA? MWY". Perhaps by land, we only follow the original
owner because it is similar to "W RWA? PWY"—in both cases, physical
possession is not informative. By "wa9 2Rw? Pwy" this is true because
physical possession generally just means you borrowed or rented it. By land, this
is true because anyone can easily walk onto anyone else’s property. Therefore,
perhaps land and wztaltelin follow the same rule for identifying the status quo;
we believe the physical possessor, unless physical possession provides zero evi-
dence.
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Answer

We have seen Rambam differentiate between land and metaltelin in two
key areas: the method of acquisition and the burden of proof. In both
cases, the physical differences between land and wetaltelin do not seem to
explain the halachic differences:

1.

Transferring ownership. Rambam thinks that land can be acquired
through a demonstration of ownership (chazakah), while metaltelin
cannot. If demonstrating ownership works to acquire land, why not
metaltelin as well?

Investigating ownership. Rambam differentiates how the status quo
is determined in monetary disputes. Land disputes use prior
knowledge, while metaltelin disputes use physical possession. Why do
these methods differ?

However, we can reject this interpretation because Rambam still differentiates
between mitaltelin that is "W 2RWA? WY and land. We can see this dif-
ference with regard to the rule of "0 Any PR APIN". This rule means that
whoever is challenging the status quo must be able to back up every part of their
claim. This rule is especially relevant when a third party is involved, such as the
following case:

®  Reuven initially owned something, then Shimon took possession of it, then
Shimon sold it to Levi.

®  Reuven now claims that Shimon stole the entity and wants the entity back from
Levi.

®  Levi claims that Shimon bought the entity, and therefore the entity is rightfully
Levi’s.

The ambiguity of the case lies with the third party. The rule of Ty XY 7pI"
"71Y0 means that whoever is disrupting the status quo must somehow verify
their claim about Shimon’s actions. Who do we view as disrupting the status
quo? Rambam says that by land cases, the current resident (Levi) is disrupting
the status quo (Rambam To'er Venitan 14:14). However, by mitaltelin, even in
cases where it is "W PRWT? WY, the original owner (Reuven) is disrupt-
ing the status quo (Rambam To'en 1Venitan 8:5)—despite the fact that physical
possession provides no evidence for items that are "W PRWAY WY

If Rambam viewed the differences between land and wizaltelin as arising from
physical differences, then we would expect that Rambam should distinguish be-
tween mitaltelin that is not "IWaM 2RWA2 WY" on one hand, and land +
mitaltelin that is "W PRWAY MW" on the other. However, Rambam differ-
entiates between land and all cases of mitaltelin. Therefore, the distinction be-
tween land and wmitaltelin cannot be explained by physical differences.
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In truth, before we analyze why land and metalte/in differ in how to
transfer ownership and investigate ownership, we need to understand
monetary transactions and investigations in general. How would we ex-
pect ownership to be transferred and investigated in the first place? To
answer these questions, we need to define the concept of “ownership.”

I would like to propose the following framework. Ownership, at the
very least, entails granting the owner exclusive rights to use the object.?’
If ownership involves rights, then the next question is, what is the nature
of these rights? There are two types of rights a person can have.

The first type of rights are individual rights (e.g., the right to protect
oneself against physical harm). Though we often rely on society to enforce
these rights (e.g., police officers to protect us from physical harm), these
rights still exist without society (e.g., the wilderness) since they stem from
the individual.

The second type of rights are communal rights. These are rights that
individuals cannot claim on their own, but the community agrees to
honor. For example, in the USA, the rightmost car at an intersection has
the right of way. Since the source of these rights is communal agreement,
they would not exist in the wilderness (e.g., there is no concept of “right
of way” without a society).

Ownership rights might stem from either model. Perhaps property is
viewed as an extension of the body. Our individual right to protect our
body extends to our property as well. Alternatively, perhaps our individual
rights stop at our body, and property rights are a social construct to allow
for peaceful coexistence and cooperation.

We would expect property laws to differ depending on which model
we use.

How might we expect to transfer ownership? If ownership rights stem
from a communal agreement, then acquisition is fundamentally a form of
communication; the acquirer must inform the community that they are the
new owner. However, if ownership rights stem from the individual’s
power over the object, then an acquisition is fundamentally an act of per-
sonal dominion over the object.

How might we expect to investigate ownership? If ownership rights
stem from a communal agreement, then we investigate communal

27 In American law, ownership is commonly understood as nothing more than a
“bundle of rights.” It is possible that halachah believes there is more to owner-
ship. For example, halachah might conceivably believe that ownership is a real
metaphysical status objects can have. However, all I am claiming for the mo-
ment is that no matter how you conceive ownership, it entails granting the
owner certain rights. This is true whether ownership is nothing more than those
rights, or the rights stem from some more abstract model of ownership.
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memory; we search for the most recent verified owner. If ownership
rights stem from individual dominion, then we will examine who currently
physically possesses the object.

Understanding these two models is the key to understanding Ram-

bam. How is ownership transferred and investigated? Let us review once
more:

Land:

e How is ownership transferred? A chazakah allows us to ac-
quire land through demonstrating ownership, even without engag-
ing with the land.

e How is ownership investigated? We look in our communal
memory to find the last verified owner, regardless of who cur-
rently resides on the land.

Metaltelin:

® How is ownership transferred? Demonstrating ownership is
insufficient for transferring ownership. Objects can be ac-
quired through direct physical engagement.?

® How is ownership investigated? We look at the physical pos-
sessor, regardless of who previously owned the item.

This brings us to the key to Rambam. Rambam fundamentally distin-

guishes between land ownership and metaltelin ownership. Land owner-
ship stems from a communal agreement, while metaltelin ownership is an
individual right.? Since land ownership stems from a communal agree-
ment, land is transferred through communication and the status quo is

28

29

In a sale, Rambam believes that on a Biblical level, a &ényan mitaltelin is performed
when the seller accepts the money, not when the buyer picks up the item (Ram-
bam Mechirah 3:1).

However, this simply means that the &inyan prioritizes accepting the money in
transactions where money is present. In cases where money is not present, such
as acquiring a gift (Rambam Zechiyah u’Matanah 3:1) or acquiring from hefler
(ibid., 1:1), physical engagement with the object is a &inyan on a Biblical level. If
acquiring from Aefker did not work on a Biblical level, then no one could ever
own anything in the first place.

This perspective about ownership works well within Rambam, but it does not
work for many of the other Rishonim we have seen.

I make the following claims: If ownership is an individual right, then the acqui-
sition method should work through a physical exertion of control and the status
quo should be determined by physical possession. If ownership is a communal
agreement, then the acquisition method should work through communication,
and the status quo should be determined through prior knowledge.
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determined by communal memory. Since metaltelin stems from an individ-
ual right, metaltelin is transferred through physical engagement and the sta-
tus quo is determined through physical possession.

This distinction between the nature of ownership may also explain
why shtar kinyan (acquisition through a contract) works by land but not by
metaltelin )

One explanation is that land can be unambiguously referred to in writ-
ing, whereas metaltelin generally cannot. According to this explanation, if
there are metaltelin that can be specified in writing (e.g., the Hope Dia-
mond, the Rosetta Stone), then a shtar kinyan might work.3!

However, we might propose an alternative explanation. Perhaps a
shtar kinyan is similar to a chazakah in that they are both forms of commu-
nication. A chagakah communicates ownership through demonstration,
whereas a shtar kinyan communicates ownership through writing. Since
land ownership stems from a communal agreement, transactions can be
accomplished through demonstrative (i.e., chagakah) or written (i.e., shtar
kinyan) communication. But since metaltelin ownership stems from an in-
dividual right, communication is insufficient for metaltelin transactions.??

However, many of the Rishonim we have seen break this dichotomy. For exam-
ple, Ramban thinks that both land and mtaltelin are acquired through exertion
of control, while the status quo is determined through prior knowledge. There-
fore, while this approach explains Rambam, a different perspective is needed for
other Rishonim.

30 Rambam Zechiyah Umatanah 3:1.

U Kovetz Shinrim (Bava Kamma 84).

32 One might suggest another alternative explanation: Perhaps a shiar kinyan ac-
complishes the transaction through giving the recipient proof of ownership.
This also fits with our distinction. Since land ownership is rooted in communal
memory, land can be transferred by giving the recipient proof of ownership.
However, this approach does not seem to fit with Rambam. Rambam Mechirah
1:7 says that a contract can accomplish a transaction even without any witnesses.
If a contract worked through giving the recipient proof of ownership, then we
would not expect this contract to work.

One might counter that perhaps a contract without witnesses can still serve as
evidence if they can authenticate the seller’s signature. Indeed, this is implied by
Kesnpos 21a:

X TY XD AT M2IND NOOK °222 TwoN
("% M) LRIT 2 R OPIM LRIT 22 Y T ROOMR T M N30 AR MR
DR ,RDOMKR KPITY LTTRR 77021 ORI VPR 2IRY 7070 DONAK OTITOR? TR TIX KN
2N3 PHY RORVT AN ,OVAT ORA IOV 2001 01 RDT WODK 9 MOWR K1PT XD RNDIAR

P %12 220217 2,17 20 RIW T
Abaye discusses the following case. In certain scenarios, the court needs to con-
firm that a signature on a contract belongs to a specific witness. In those cases,
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Conclusion

Even though our distinction explains Rambam, we are still left with a sim-
ilar question to what we started: Why does land ownership fundamentally
differ from smetaltelin ownership? Whichever model of ownership rights
we are drawn to—individual or communal—why distinguish between
land and mzetaltelin? As far as I can tell, Rambam gives no explanation. The
reasons I am about to offer are my own.

First, I believe that if we reflect, we will find that our own intuitions
agree with Rambam. To explore this, let us imagine navigating a world
where society has collapsed. Any rights that still exist must stem from the
individual, while any rights that disappear must have stemmed from society.

In this post-apocalyptic world, is it wrong to steal someone’s metaltelin
(e.g., food)? I believe we would think this is wrong. However, what about
land? For example, let us say that you set up camp in a field, and then
someone runs over and says, “I claimed this field first, it’s mine.” I think
we would not view this as stealing. Without society to support land claims,
everyone has an equal right to the land.

Consider the following even more extreme example. Imagine if Adam
claimed the entire world for himself and told Cain and Abel they could
only rent his land. Does Adam have a right to do that? I think we would
believe that without a society reinforcing Adam’s claim, he cannot “ac-
quire” the entire world.

Given these thought experiments, I think we see that we intuitively
believe, similar to Rambam, that metaltelin ownership is an individual right,
while land ownership is a communal agreement. Therefore, we can stop

the witness writes his name on something else, and the court sees if the signa-
tures match. Abaye says that in those cases, the witness should write his name
on pottery rather than parchment. The concern with parchment is that someone
might find a blank piece of parchment with a signature on the bottom and then
forge a contract above it. This implies that a contract is valid evidence with the
seller’s signature alone; it does not require witnesses.
However, Rambam does not rule this way. When he brings down this law, he
changes the wording:
21 7997 7 279 M7y MoPn o"am
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Rambam says that a person can write his name “even on pottery.” This implies that
parchment would work, which implies that Rambam is not concerned with a
potential forgery. This implies that a contract without witnesses does not serve
as valid evidence.
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exploring Rambam and start exploring our own minds. Why do we make
such a distinction?

I think we intuitively distinguish between land and metaltelin for two
reasons.

1. We generally view etaltelin as a product of human development and
we generally view land as a natural resource. In many cases, this is
true. Metaltelin are generally assembled by humans (e.g., tools, pro-
duce, etc.) while land precedes human development. In cases where
metaltelin is not a product of human development (e.g., wild fruit), I
think we still view the barvesting as a significant act of development;
you earned the fruit by doing the work of finding and collecting it. And
even in cases where the land has been developed (e.g., built upon,
irrigated), I think we still view the primary utility—space, fertility,
etc.—as preceding development and existing inherently in the land.
Therefore, metaltelin rightfully belongs to its developer, whereas land
is shared by all of humanity.

2. Part of what constitutes a “right” is the justification to defend the
right by force. Rights can therefore be distinguished by which entity
does the enforcing. Metaltelin rights can be defended by the individual,
even without society. True, in society, we delegate this defense to the
justice system; the fundamental defender is the individual. However,
with land, individuals are incapable of defending land claims on their
own. People can hide, carry, or lock up their wetaltelin, but they cannot
defend all their land at the same time. L.and ownership can only be
defended through cooperation. Therefore, we view metaltelin owner-
ship as stemming from the individual, while land ownership stems
from communal agreement.

I cannot know for sure whether Rambam would agree with either of these
reasons. We live in a different society than Rambam, and we may likely
have different intuitions about ownership. But given that we see Rambam
does fundamentally distinguish between land ownership and metaltelin own-
ership, and since we can intuitively understand this distinction ourselves,
I think these speculations are worth considering. &



