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Talmud Oversimplified?

A Partial Review of Talmud Reclaimed:
An Ancient Text in the Modern Era, by
Shmuel Phillips (Mosaica Press, 2023)

By: ELIYAHU KRAKOWSKI*

I. Updating the Talmud

Talmud Reclaimed, Rabbi Shmuel Phillips’ latest work, is a well-written and
boldly argued overview of some major topics related to Talmud study,
including the basis for the Talmud’s authority and ways the Talmud has
been studied through history. The focus of this “partial review” is Rabbi
Phillips’ thesis regarding the difference between how Talmud was studied
in Ashkenaz and Sepharad, specifically on an alleged dichotomy between
the Tosafists and Rambam. This is the subject of Chapter 6 of the book,
as well as its Appendix G, which presents twenty-nine case studies in sup-
port of the book’s thesis.

Rabbi Phillips points to some fundamental discrepancies between the
approaches of the Tosafists and Rambam: First, he argues that the To-
safists exhibit greater flexibility and willingness to “update” the Talmud,
while Rambam is fully bound by Talmudic authority (p. 149). Phillips
gives several examples of laws in the Talmud that the Tosafists write no
longer apply, including the prohibition against clapping and dancing on
Shabbat, the obligation of wayin: aparonim, the prohibition against benefit-
ing from gentile wine, and some others.!

My thanks to R. Craig Berkowitz, R. Asher Benzion Buchman, Prof. Marc Her-
man, R. Yaakov Hoffman, and R. Shaul Seidler-Feller who read versions of this
essay and provided helpful feedback.

1 See also Rav Asher Weiss, Shu”T Minpat Asher 3:22, who cites some additional
cases where Tosafot write that a prohibition no longer applies: the prohibition
of mayim megnlim, the requirement to wash one’s hands before feeding a child,
the prohibition against doing business with an idolator before his holiday, and
the obligations of atifat ba-rosh and kefiyat ha-mitah for mourners. Rav Asher
Weiss surveys some approaches that have been offered to explain these views
of Tosafot and offers his own.

Eliyahu Krakowski is the executive editor of OU Press and a member of
the Hakirah editorial board.
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However, this does not provide a full picture of the issue. From this
presentation, one may get the impression that the Tosafists were amena-
ble to discarding any Talmudic rule which they viewed as no longer rele-
vant. But, as already noted by Pri Hadash (Yoreh De'ah 116:2), in several
places the Tosafists write explicitly that zzkanot remain binding even when
their original reasons no longer apply—for example, the prohibition of
melakhah on Erev Pesach, which Tosafot write still applies, even though
it is rooted in the korban pesah. The Pri Hadash therefore distinguishes be-
tween a zakanah which initially had universal application, which remains
in force even when the reason does not, and a Zzkanah which from the
start had only limited application, which applies only when the reason is
still applicable.? Regardless, while it is true that Tosafot are willing to en-
tertain the possibility that a Talmudic Zakanah no longer applies, this
should not be presented as a blanket principle without qualification.

A related topic discussed by Phillips is the adjustment of Talmudic
laws to contemporary realities. Phillips refers to Chanukah lighting as an
example of the divergent approaches of Tosafot and Rambam: The Ge-
mara (Shabbat 21b) identifies the time for lighting as PYWi 11 937 7250w 79,
meaning “until traffic in the marketplace ceases.” According to Phillips
(pp. 438-439): “Rif and Rambam understand the duration of this window
of fulfillment of the commandment to be approximately half an hour.
Once this time has elapsed, the Talmud tells us, there is no longer an
obligation to light (and, as a corollary, any blessing recited over the lights
after this time may be biblically prohibited as a berakhah le-vatalah, a bless-
ing in vain).” Phillips translates Rambam as saying, “Should one forget,
or even if one purposely did not light at sunset, one may light afterwards
until there are no longer any passers-by in the marketplace. How long a
duration of time is this? Approximately half an hour or slightly more
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than that” (emphasis added). Yet this is not an accurate presentation of
Rambam who writes (Hzkhot Hannkah 4:5):

M 93 9N TV T PRI L0 DYPW av p2oTn RYY TR MW
PP9TRODR LTI 2V N IR YW ORI 3,77 1T R I00) W

R. Velvel Soloveitchik noted that Rambam states that the time is
about half an hour following sunset “or more” (IN” W), because according
to Rambam this is not a fixed shiur but dependent on the reality of time
and place.? If so, it is then incorrect to say that Tosafot “take a very dif-
ferent approach to this law, assessing how it should apply within the con-
text of post-Talmudic realities of Jewish life,” while “Rambam’s strict
methodology of recording simple Talmudic conclusions does not permit
him to make this innovative alteration to the Talmudic rule, even if he
might have thought it logical to do so.” According to both Rambam and
Tosafot, the law depends on the context because the law was formulated
to reflect the context. Neither one is “updating” the Talmud.*

3 Quoted by R. Chaim Aharon Turchin, Kuntres Hanukah U-Megillah, p. 23. In fact,
this interpretation of Rambam was previously given by R. Tzvi Elimelech of
Dinov, Hiddushei Mabartza, Shabbat 21b. This is also how R. Moshe Feinstein
(Dibberot Moshe, Shabbat, p. 459; Iggerot Moshe, Orah Hayyim 6:49) and R. Joseph
B. Soloveitchik (S. Z. Pick, Moadei Ha-Rav, pp. 91-92) understood Rambam, and
this is how the Ritva explains the Gemara. Even if one were to accept that Ram-
bam means “slightly” more, it is a misrepresentation to insert a word into one’s
translation without any indication that one is doing so. See also Hil Sukkal 6:6,
Hil. Kiddush HaHodesh 1:2, Hil. Issurei Mizbe'ah 7:7, Hil. Avadim 3:10, Hil. Shek-
henim 10:5 and 13:2—in all these cases Rambam writes W¥®R N° W in order to
say “or slightly more.” (My thanks to Rabbi Craig Berkowitz for suggesting this
point.)

*  Phillips argues that:

Like Rif before him, Rambam interprets the Talmud’s phrase “until there
are no longer passers-by in the marketplace” to represent a specific measure
of time after sunset rather than making the time span for fulfilling the com-
mandment practically dependent on the actual presence of passers-by to
witness the lights. In this he is supported by the use of the identical phrase
elsewhere in the Talmud, regarding the law of wearing #efillin after sunset—
a commandment which is wholly unconnected to the publicizing of a mit-
acle to passers-by.
However, this seems to misunderstand the Gemara about zefillin (Menahot 362)
as well. The Gemara presents three opinions about the latest time for wearting Zefillin:
DOAIR DM .PIWT A 230 TRINW TV IR 2PYY 920 LTANR YPwhW TV 2301 Nk T
AW AT TV
As Tosafot note there, according to R. Yaakov and the Hagbamin, one is allowed
to wear Zefillin at night; the reason for the time limit is the concern that one will
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Another case discussed by Rabbi Phillips (pp. 435-436) does not relate
to takanot de-Rabbanan but to Biblical law: the definition of a public domain
(reshut ha-rabim) for Shabbat. According to Phillips, “The Talmudic dis-
tinction between a &armelit and a public domain focuses primarily on their
size and structural features.... A minority of Rishonim subsequently intro-
duced a novel and highly significant limitation into the definition of public
domain, stipulating that it must be an area through which 600,000 people
pass.” Phillips, noting that this latter position was adopted by Tosafist Ri,
argues that “This law therefore reflects a major ramification of the gulf
between the legal philosophies of the Tosafist and Maimonidean schools
regarding the degree of flexibility available to post-Talmudic authorities
when determining Talmudic law.”

As we have noted, however, this is not merely a question of Rabbinic
law but of one of the most severe categories within Biblical law, welakhot
Shabbat. Does Phillips intend to say that Tosafists viewed themselves as
capable of redefining Biblical law, even in contradiction to the Talmud
(note the word “subsequently” in the quote above)? I do not think that
any traditional Talmudist has ever understood this to be the position of
Tosafot or the rishonim who adopt this view. Rather, these rishonim main-
tain that this was a Geonic tradition about how to understand the Talmud,
even if it is not stated explicitly in the Talmud.>

fall asleep in his sefillin. If so, we can well understand why the shinr depends on
P 1 937 7790w 79—because at a time when people are still out and about,
we are not concerned that one will fall asleep. According to the Hakbamim, one
has until actual bedtime for the same reason. This does not prove anything about
this being a fixed shiur.

> See R. Ovadiah Yosef, Yabia Omer 9:33, who argues that the lenient view is ac-
tually the position of the majority of rishonim, including Bebag, Rashi, Tosafot,
Rosh, Sefer Ha-Itim, Sefer Ha-Eshkol, R. Tam quoted in Shibbolei Ha-I eket,
Rokeach, Raavan, Raavyah, Obr Zarua, Sefer Ha-Ittur, R. Yeshayah Di Trani, Sefer
Ha-Terumah, Semag, Semak, Maharam Mi-Rottenburg, Recanati, Maharil, Terumart
Ha-Deshen, and others. In a note, R. Ovadiah adds:
5y 7MN% 20w L, (ARw PD) MaR NN T902 WITPA PRDT 227 3"TAY SR 17 M
7 M2N% 7700 NAW N0°R KR 1200 RYOYA RI201 119V 1191 R ,IN8°01 'Y
oW 103 5Y 03,01 Papnn WRY 027 W ,X127 2WWT RN 1"777 AR®I0
R2D7T m0AN? W, 7Pnm DY DOATNY an DY MINN? 172 PRI INIYY e enanw
TV o7 K7 MR AT 12T I LIRNWRY W'Y 101 P08 77900 TI0OR2 W RO
°P0IDT 217 ,772P 2127 PIATW ,MYITA NID0T DY RIT WP 27702 INTIOC KOR K020
,(T"P0 anw 50) Ppwn noRnna 'Y AT T DY Py 00 19 an 0"RY 9P 1mInd 5™ 1and
n"n ,R127 0 X"RW ,PAnnR 1nR 90T 801 ,an00 7997 X ano 9900 9"vw aRw
D) 1" W WA 2" . w"Y 101 (M0 Aw D) ¥"wa w1 K™ NYTD RIT A3
A7 LWOHNI 0777727 °0 937,205 ,X127 '0 02T R 0727 R02TW MKW (R Y0 7w
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In addition, the discussion of the Tosafists’ defense of common prac-
tice should make note of Professor Haym Soloveitchik’s explanation of
this phenomenon:

The Franco-German community was permeated by a profound
sense of its own religiosity, of the rightness of its traditions, and
could not imagine any sharp difference between its practices and the
law which its members studied and observed with such devotion.
The Provencal Jewish community and the Spanish ones, on the other
hand, wrestling as they were with, or with what they thought to be,
widespread religious laxity, had no such self-image, and it never oc-
curred to the scholars of these communities... that the deeds of the
common folk were revelatory of the Divine intent. The Franco-Ger-
man community in its state of intense religiosity saw the word of
God as being, as it were, incarnated in two forms: first, in the can-
onized literature (i.e., the Talmud); second, in the life of its people.
If the new dialectical method, with its sweeping collation of the most
varied sources, with its constant juxtaposition of contradictory pas-
sages, discovered that among the contradictions uncovered was one,
not simply between a passage in the first volume of the Talmud and
another passage in the last, but between a passage in the Talmud and
the practice of a God-fearing community, to the tosafists the prob-
lem was one and the same.°

o2 W 0702 MmN PRI, TTIN 09207 DWW WOV 17 PRY I D 198 mivTea
ANZYY AT QAW R .0NY ORI 0AY0Y 2UNWRIT VD17 NYT 1O 19100 0 DY
¢ Haym Soloveitchik, “Religious Law and Change,” Co/lected Essays, vol. 1 (Littman
Library, 2013), pp. 246-247. Rabbi Benzion Buchman pointed out that this prin-
ciple is already made explicit in a feshuvah of R. Hai Gaon (Temim De’im no. 119):
o0 T PID — T LKD) 91 NI LKA 99 DY mawn 99 Y meIna KA 0% T
TINRIY 0277 922 DO AR I NN ,TA0M PR ,(X"Y 711 N1272) 027 XY
72 W DX, 20 WNWDI IR WK YN ,01 TRV a0 AT 1PV X032 W mwna
PR DR ORI IR PRI 29207 891 112293 TR 11907 K9 0190
See also Rambam, Hil Shemitah Ve-Yovel 10:6: D173 22Ty 7wWVnM 122p00
bR IR 22, AR,
For an example of a more recent posek who adopted a view similar to the one
outlined by Prof. Soloveitchik, see Eytan Kobre, “Mesoras Rav Moshe: Rav
Michel Shurkin Shares an Insider’s View,” in Mishpacha, March 2, 2011, regard-
ing Rav Moshe Feinstein’s approach (my thanks to Rabbi Avi Harari for bring-
ing this source to my attention):
I ask whether Rav Moshe was supportive of the trend towards being
machmir, even if there was a mesorah otherwise. Rav Michel answers with a
story, of course. “During the 1970s, Kissinger sold a lot of wheat the US
had stockpiled to Russia. The reason people are not so careful about eating
chadash is based on a sfek-sfeikah [double doubt] recorded by the Rema,
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In other words, the Tosafists were not interested in “updating” the
Talmud but rather viewed communal practice as an important data point
for properly understanding the Talmud.

II. Talmudic Contradictions

This brings us to the second part of Phillips’ thesis, namely the different
approaches of Rambam and Tosafot to Talmudic contradictions. Follow-
ing in the footsteps of many others, Phillips notes that Rambam rules in
accordance with the major sugya about a topic (sugya de-shmata), even when
it is contradicted by other, minor discussions. Tosafot, on the other hand
(as a general rule), seek to resolve contradictions, even if this requires re-
interpreting a passage in departure from its straightforward meaning. Here
as well, although this schematic is itself valid, when applied too broadly it
can lead to gross distortion—in this case, particularly with regard to Ram-
bam.

First, we must understand what does and what does not constitute a
contradiction. Phillips points to the sugya of Hallel on Rosh Hodesh as an
example of this methodological difference between Rambam and Tosafot.
He claims that the dispute about whether a berakhal is recited depends on
whether one considers only the primary sugyz of Hallel, which is in
Arakhin (10a-10b), or whether one admits evidence from other sugyor—

which relies on uncertainty that the grain is chadash. HaGaon HaRav Meisel-
man (Rosh Yeshivah of Toras Moshe) came to Rav Moshe with statistics
proving that the grain in the US after they gave away the stockpiles was
certainly chadash. Rav Moshe was not impressed. ‘In Lithuania we ate grain
that was certainly chadash,” he said. After about an hour of discussion, Rav
Moshe finally said, ‘Efsher iz es a sheineh minhag—maybe it is a nice custom.’
But that’s as far as he would go because, whether stringent or lenient, meso-
rah was mesorah.”
In a similar vein, Rav Moshe was certain that a community in Klal Yisrael
could not be guilty of doing something wrong en masse. “I recently heard
that a gado/ ruled a certain way,” says Rav Michel, “and someone asked, ‘But
doesn’t everyone do the opposite?” The gado/ replied, “There’s plenty of
room in Gehinnom.” Rav Moshe held there was no way that the entire pub-
lic would go to Gehinnom. There must be a reason why what they were
doing was permissible, and he would find that reason. He held that just as
you have to have ezunah in Hashem, you have to have emunah in Klal Yisrael.”
See also R. Yaakov Hagiz, Halakhot Ketanot 1:9, in the name of his teacher:
RIT VWD °3,727 RAY 772 %I PO 772 NHDIN 977 OX 9772 N0M AW T 990 N
YR TR NR 07T 92 100 K2 D07 Wwon P07 PRI My IR 7 N2IRA R
M7 10720
And see the comment of R. Yosef Engel in Gilyonei Ha-Shas, Rosh Hasbhanal 15b.
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because R. Tam proves that one says a berakhah from a sugya in Ta‘anit
(28b). However, in this case, there is no contradiction at all between the
sources. Both R. Tam and Rambam are in agreement that Hallel on Rosh
Hodesh is only a custom—as stated in Ta'‘anit. The question is only
whether minbagim receive a blessing, which is not discussed at all in either
of these two sources. If Rambam would have found R. Tam’s inference
from Ta‘anit compelling, then the sugya in Arakhin would do nothing to
undermine that position.

Rather, the dispute about whether a berakbab is recited on a minbhag
depends largely on how to understand a third source, the Gemara in Suk-
kah 44b which says that R. Elazar b. Tzadok and Rav did not recite a
berakhah on hibut aravah because they maintained that it is a wznbag nevi’in.
Note that the Gemara does not formulate a principle that no berakhot are
recited upon minhagim. It is rather Rambam who generalizes from this case
to formulate a rule that minbagim have no berakhah (Hil. Berakhot 11:16):

SW Y awa 727V D01 PADLRNT QPRI ATINW 0D DY AR LTI RIW 027 9
SW N2 OWIN CWRI2 990 DRI 1A ,0°090 3730 2 IR PRI AT
7.9°9% 199720 X ,N0D

R. Tam, however, maintains that one should not generalize from this
case to all winbagim, and he proves from various sources that a berakbab is
recited upon certain minhagim (Tosafot, Sukkah 44b):

RNIPN IRDT 71901 91090 ROR 71X 72797 2209 72790 79X PRT IR DN
RPN Y3 RY 9977 DRMP LR L7972 77 vapinh RWA R RATIN ROXR X0
AT ROR IR NPDX DW 2220 0O AWK 1997207 WK NN0T L7102

...NnoY2

This mahloket then is about how to interpret an ambiguous source—
is the Gemara in Sukkah expressing a broad principle or is it a localized
halakhah? 1t is not about whether we rule in accordance with the primary
sugya. That Geonic rule applies only when there is an actual contradiction
between sources; it does not mean that according to Rambam, halakhot

7 Note as well that for Rambam, this principle is problematic. Rashi (S#kkab 44a
s.v. minhag) explains the view that there is no berakbab on a minhag because min-
bagim are not included in /o zasur, but Rambam himself (Hz. Manrin 1:2) includes
minhagot within the purview of /o tasur, as the Brisker Rav notes (Hiddushei Maran
Riz Ha-Levi, Hil. Berakhot 11:16).
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are derived only from one primary source and that other sources are ne-
glected.® Although this does not need any proof, it is nevertheless illus-
trated cleatly by a story Rambam told about himself in his letter to R.
Pinhas Ha-Dayyan (Iggerot Ha-Rambam, R. Shilat ed., pp. 444-445):

227NN TRY PaR LN 173 050 ROR 12 NN D0 KD T MAnv...
.7292 PIOM ROWIPT 0N TINPNT AT0 DY 7717 277 M2 1M RIW N T
NYAPR 7wV NIPI0DD MI2PA P79 NI 197 2P0 7150 12 WO AW PN
TWARNT T0 DY KD T2 SPRW NN 17 MW TR0 1, 01 IR
2P7 92212 VNARIY PITT D2 Papn 1IN 1AV 9D ROR mIwnn 70 DY R
NPT M .NINIPAT P2 MITNON MAND PIVT INKR N9 1T ROW TV 10
922,750 9 93 N1RR aRwa IR 10 PRY L7207 712 Cnnwa 910

1T RV W INWHW MNP RHwIN
1M DMWNPY TOOMT T PR KA LT D272 30V 09 VIR A1 T MR I
2% MR LNAR 71977 99 AR, D001 990m [XN M09 12 WO 70 Mana
1R QIR 777 9K Y MR 22 W POO 7 17 PNINR LIMIR NIRRT R
XY 22072 PPATAI02 IR, TINT 17 19K IR 12IPR2 12 NNk 7198 00127
D7 KR 207U RAW 19 DMK LSNREA RYY 937 5V Onarm 920 H R
NARY YW 123 RPN LRNODINA RYY MHPWITPA K7 L, NRYN K71 Nwpa
WOM PPV SNRXT 7K 0°727 WIDNI TPV ON9D QP I VIR
7Y ,A0Y 137 2198 09727 1K1 19°7 ONONRY CNPAAN SNmAn ONRYN R
12 09K 1NN MO CNAPY SN73T CIRY XY R LR I0IRY

8 Note that Rif (Shabbar 11b) cites the Gemara in Ta'anit that Hallel on Rosh
Hodesh is only a minhag, and yet he implies that a berakhab is recited on Rosh
Hodesh when Hallel is said with a #z7bbur:

397 ROR K297 1772 79913 RY 997 DWm) R RATIA ROR RNPIRT WD 17"77 997 92
IPPIODR? 120 1192 997 1P KPT RI 9220 ¥9poR 27 [2"Y 1"D noavn] 13vmRT 20T
9NN ORI 20 KD T RIN .07 OPMAR 3738 1" IR P9IRY ADTAT 1IDVAYT 110
OA197 32721 5272 K22 377 R WIN WRI2 995 a0 VA R 7090,
Phillips (p. 443) writes that Rif’s divergence from Rambam on this issue “does
not appear to be due to a different methodological approach. Rather it is due to
an alternative reading of the same primary source which emphasizes the word
“yachid.”” 1f Phillips means to say that Rif is not basing himself on the s#gya in
Ta'anit ot that Rif does not consider Hallel on Rosh Hodesh to be a #inhag, this
is clearly incorrect. Likewise, Phillips writes that Ran (on Rif, Sukkah 22a) “chal-
lenges the creative way in which [R. Tam)] distinguished between the cases” of
hibut aravah and Hallel. However, Ran in fact concludes that the practice is to
recite a berakhah and explains this based on R. Tam’s distinction:
X217 KT 1% Rv2 91070 KOR I1RT 1% 72797 9902 7279 ORI PRY MR 97T 07
LTV 310720 R2OWA 997 DRMP DAR 17092 72 Yapinh R2Wn XY KA XOR RDIPN
I ah W P PN oy 1°272N0W 27300 VWD 122 WM L..7700 PR NIRRT AR 5ax
1797921 1777 D972 AN 170721 PRY RIT RAPYA 7020 XOX OPRW 727V 0120 DY RP1TT
Rakinist@ahlaliriaminivaliioinio Raimi)]
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717 PN CIR TN 191 .T9M ARN .KTT3 23R NN XA PwIon 0271
20PN DTN 12 MR 27AYD NOR 0°727 1K 1977 DORWN PRI RIDW
IN T O LPTIAR WONRY TV 1IPn MR K7 L, KD DnvDY 0D
WY 771,77 927 QPR IR QYN 2T IR 2T IR CIRY 71277 IW0ED

707X %12 TRW

Rambam emphasized the painstaking labor involved in assembling
the Mishneb Torah from every possible source, to the extent that he himself
could not find the far-flung and tangential source on which he based the
ruling in question.” Obviously, the Mishneh Torah was not written based
only on “major sugyot.”

In another case, Phillips sees Rambam, in contrast to Tosafot, as pick-
ing one of two contradictory sources, when in fact Rambam rules in ac-
cordance with both. In Berakhot 49b, the Gemara states that one who for-
gets Ya'aleh 1e-Yavo on any Yom Tov must repeat Birkat Ha-Mazon be-
cause one is required to eat a meal on all these days. Rambam codifies this
in Hil. Berakhot 2:12. Tosafot point to a contradiction from the Gemara
in Sukkah 27a, which states that one is obligated to eat a meal only on the
first night of Sukkot and the first night of Pesah. Phillips writes that Ram-
bam, following the principle of choosing the primary sugya, rules in ac-
cordance with the passage in Berakhot and against the passage in Sukkab,
but he strangely does not note that Rambam codifies the passage in Suk-
kah as well, in Hil. Sukkah 6:7:

N2 70 KXY, N 097D DIR 199OK L1237 ,719102 PWRIT 210 21 09702 99K
VAW 93 DI K 77X ,72102 TII0 L,ATIVO DRY X M, TR IRON
1092 77¥7 NDPIR 779 ,99I% L7910 7T N1P9R IR M1°D KON

Obviously, this is not an example of Rambam rejecting one s#gya in
the face of a contradiction. Seemingly, the solution is that the two sugyot
are discussing two distinct obligations: The Gemara in Sukkab is discuss-
ing the Biblical mitzvot of sukkah and matzah, which indeed require one
to eat bread or matzah only on the first night of each respective holiday.
The Gemara in Berakhot, however, says that one is obligated to eat meals
on Yom Tov because of the obligation mi-divrei kabbalah of oneg Yom Tov
(see Hil. Shevitat Yom Tov 6:16). Instead of demonstrating a basic method-
ological dispute, this instead seems to be a case where Rambam, implicitly
and without fanfare, resolves a question raised by the Tosafists. This is far
from the only example of such a phenomenon, which highlights not the
divergent goals of Rambam and Tosafot but their commonality.

% See R. Matityahu Strashun, Mivhar Ketavim, pp. 110-111, who identifies Hilkhot
Rotzeah 5:2 as the halakbah under discussion.
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Another case Phillips cites in an attempt to accentuate the difference
between Tosafot and the Geonim/Rambam which instead illustrates their
shared approach relates to the berakhah on tevilah. The Gemara (Pesabim
7b) states that on all mitzvot, the berakhbab is recited before the mitzvah ex-
cept for tevilah. The simple meaning of the Gemara is that for all zevilot, the
berakhah is recited after immersion, and this is how Rashi explains the Ge-
mara. However, Rif and Rambam (Hi/ Berakhot 11:7) limit the Gemara to
one case of immersion only: Zevilat ger, in which the subject of the mitzvah
is not yet Jewish before immersion. Rif, citing his predecessors, explains
why he reinterprets the Gemara:

T2 MR 19721 NMIPYAY 210 IRY AR 7272 737 NP°A02 1120 77 wom
531727 R 790 a2 AXp A7 (R7Y 1D MIT52) 12 XRYR RAT PRAw
hvliRvaabhb

In other words, the simple meaning of the Gemara, that the berakhah
for all fevilot follows immersion, conflicts with another source which says
that a woman who is impure may nevertheless recite a berakhah, and there-
fore Rif and Rambam reinterpret one source to resolve the conflict. To-
safot likewise cite this interpretation in the name of R. Hananel, however
Tosafot add that we nevertheless do not protest against women who re-
cite the berakbah following immersion for niddah, because the Rabbis did
not distinguish between different forms of zevilah. In other words, while
Tosafot accept the reasoning of R. Fananel and Rif, they nevertheless
uphold the simple meaning of the Gemara based on the principle of /&
plug—since in one case, it is impossible to recite the berakhah before tevilab,
in all cases the berakhah may be recited after zevilah—and Tosafot include
netilat yadayim in this lo plug as well (see Maharsha). While Phillips (pp. 430-
431) presents this as an example of the “flexible” approach of the To-
safists, an honest appraisal shows that this is actually an example of Rif/R.
Hananel/Rambam school employing “Tosafist methodology” of reinter-
preting one Talmudic passage to resolve a contradiction with another pas-
sage.10

Meiri notes the difficulty with Rif’s interpretation and therefore rules in accord-
ance with the simple meaning of the Gemara, as per Tosafot, but with a some-
what different explanation:

T YT RAND YINT1 ,797207 IR KOR 722 IR PR PIIT 1A% MR OIN
7791 920 XRND SN 191,00 PYA IR 3 N202UA 7I0 ONR XYY 070200
797 19 O3 71T AVRY L9020 DY 1191 WIR WR N2 IR INTHYa
MR PR TIIAT DR VW RTW INRD L7020 AT YAT KD 712 ,0072m
TRANY 117 M1 707 WIY AR ROW 792°20 2aR ,991 921 N272 DR ¥opoao
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ITI. Maimonidean Contradictions

This brings us to another, even more fundamental point. Phillips claims
that Rambam’s methodology consists of “recording contradictory Tal-
mudic conclusions rather than attempting to reconcile them,” and that
this is “attested to by his son, R. Avraham” (p. 159). In other words, ac-
cording to Phillips, we should not attempt to resolve contradictions in
Rambam because Rambam himself was not troubled by inconsistency. In
a note, Phillips cites R. Avraham b. HaRambam (Birkat Avraham no. 34)
regarding Rambam’s view about mitzvot t3erikhot kavanabh, “who empha-
sizes that the contradiction is indeed a powerful question but one that
should be asked of the Talmud rather than of his father. Rambam, ac-
cording to his son, was simply recording the individual Talmudic conclu-
sions without seeking to innovate a way of harmonizing them.” The sug-
gestion that we should not attempt to resolve apparent contradictions be-
tween two rulings of Rambam is, simply put, shocking. It is worth quoting
the great scholar of Maimonidean halakhah Gerald Blidstein who ad-
dresses this very claim and dismisses it out of hand:

If the paragraphs of the Code merely represent an arrangement of
sources held to be authoritative in the different peticopes of the Tal-
mud, rather than an internally consistent reading of the Talmud, then
many of our problems would of course be solved—if not those of
outright contradictions, at least those involving contradictory as-
sumptions and implications. While this approach would solve many
problems (much in the style of the Queen’s “Off with their heads”),
it does not seem consistent with the evidence at hand: the systematic
character of Maimonides’ work is apparent in the literally hundreds
of rulings which are adapted to other, congruent rulings; it is testified
to by Maimonidean responsa disentangling seemingly contradictory
rulings and Talmudic sources; and by Sefer HaMitzvot, whose intro-
duction is a veritable anthem to consistent systematization and
whose substance represents a heroic attempt to achieve this goal.
The famous response of R. Abraham to the charge that his father
ruled inconsistently on the issue of intention (kavvanah) is most in-
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DWW TV TI27 RPW QORI PN 22T 1201 W PRI A0 W Npaa
Q) 22 IYWN2 2270 D012 0IRT NYTHY DUYRY LT MR TN
D100 7Y 7721 IR P109H X2 RITW DI n7A ,N1072 IRWA YIN1 1R 221907
ST RY RT3 ONOKRT MKW D"YRY LIRN2 KT IO L,NVPI 17 WORY oW
RIT 2RI IR0 7Y 7127 IR IR NAY ORI RY 100 K RIWH

PV 191,10PI% 70



140 : Hatkirah: The Flatbush Journal of Jewish Law and Thought

structive on this point; immediately after retorting that the contra-
diction between the two rulings simply reflects two contradictory
Talmudic sources, he proceeds to suggest a way to cut the Talmudic
knot, so as to say that, even if his father recorded two contradictory
Talmudic rulings, this was done in the assumption that the contra-
diction could be resolved. Indeed, since Maimonides clearly elimi-
nates some rulings because they contradict other soutces, one may
argue that he held to some criteria of coherence which guided his
work as a codifier. Parenthetically, let us note that R. Abraham re-
solved the contradiction on intention by distinguishing between in-
tention accompanying a physical act and that accompanying a mental
act. If #hat rather abstract solution characterizes the ghost in the Mai-
monidean machine, then we have a good deal of latitude indeed.!!

As Blidstein notes, R. Avraham does not simply claim that Rambam
rules in accordance with two contradictory sources; he explains why these
two sources are not in contradiction, which is also a feature of Rambam’s
own Zfeshuvot. In fact, R. Avraham’s feshuvah, in which he states that this
question troubled him for a long time after his father’s death until he
found a solution, and that the solution is not based on the Gemara but is
instead derived from the question, proves exactly the opposite of what
Phillips imputes to Rambam based on this feshuvah.

SRTVIT,NIZA IRWA 7727301 IDW RIW XA T2 ROWP ORI 177 PO 077K N2
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11 Blidstein, “Where Do We Stand in the Study of Maimonidean Halakhah?” $7ud-
ies in Maimonides, 1sadore Twersky ed. (Harvard University Press, 1991), p. 10.

12 In his article “Tefisot Yesod be-Havanat ha-Talmnd be-Mizgrah n-ve-Maarav,” Mebkerei
Talmud 4, Prof. Yerachmiel (Robert) Brody gives this same (mis)interpretation
of R. Avraham’s feshuvah, as well as of R. Hananel, cited below. However, as
Rambam has already taught us, “when something has been demonstrated, the
correctness of the matter is not increased and certainty regarding it is not
strengthened by the consensus of all men of knowledge with regard to it. Nor
could its correctness be diminished and certainty regarding it be weakened even
if all the people on earth disagreed with it” (Guide 11:15).
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To support his contention that Rambam has no problem codifying

contradictory halakhot, Phillips quotes the introduction to Moreh Nevuchim
where Rambam enumerates the “seven causes of contradictions,” the first
of which is:

The author has collected the remarks of various people with differ-
ing opinions, but has omitted citing his authorities and has not at-
tributed each remark to the one who said it. Contradictory or con-
trary statements can be found in such compilations because one of
the two propositions is the opinion of one individual while the other
proposition is the opinion of another individual.

Rambam then writes that:

The contradictions that are to be found in the Mishnah and the
Baraithoth are due to the first cause. Thus you will find that they
constantly ask: Does not the beginning [of the passage| constitute an
objection against its end [RDOR X7 XWP|? In such cases the answer
is: The beginning is the opinion of a certain rabbi and the end that
of another rabbi ["1179 "1 X901 1175 " Rw™)...13

Citing this passage, Phillips writes: ““This being so, it is easier to see

why Rambam (and those who shared his approach) considered it to be
neither necessary nor in the interests of accuracy to attempt to reconcile
apparently contradictory statements from different Talmudic passages”
(p- 159). However, this too is a distortion of Rambam. Even according to
Phillips, does Rambam quote two contradictory halves of a Mishnah
which the Gemara explains reflect the views of two different zannain? Ob-
viously not, because the purpose of the Gemara is to resolve these con-
tradictions. By pointing to the Gemara as resolving contradictions in the
Mishnah, Rambam is in no way stating that his codification of the Gemara
is full of contradictions.!4

13

Guide of the Perplexed, S. Pines trans. (University of Chicago Press, 1963), vol. 1,
pp. 17-18 [the bracketed Hebrew words were written by Rambam in Hebrew].

In addition, Phillips quotes a passage from R. Hananel’s commentary in support
of his contention that the Geonic tradition of Rambam ruled in accordance with
two contradictory sugyor. In this case as well, however, the citation is missing
critical context. R. Hananel is discussing the specific scenario where the Gemara
asks a question on a position and concludes with the word XWp — “this is dif-
ficult.” Citing a tradition transmitted by R. Hai Gaon, R. Hananel distinguishes
between the Talmudic conclusions X°Wp and ¥n2rn. Although both indicate a
question that has not been resolved, XN21°’N means that the position is refuted,
while X*Wp means that the Gemara “did not find an answer at that time” but the
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A final example to illustrate the problems with Phillips” approach: The
Gemara (Bava Metzia 26b) discusses one who takes a lost object with in-
tent to steal it—if one took the object before the owner gave up hope on
recovering it (ye'ush), he violates three mitzvot: lo tigzol, theft; hashev teshivem,
the obligation to return a lost object; and /o tuchal lehit alem, the prohibition
against ignoring a lost object. Even if one returns it after ye'ush, the Ge-
mara states, “it is merely a gift that he gave him; and the transgression that
he performed, he performed (72¥ 72V7 XMOXY).”

The simplest meaning of the Gemara would seem to be that returning
the object after ye'ush does not help to rectify any of the prohibitions that
one has violated. However, Tosafot ask: with regard to stolen property,
the obligation of ve-heshiv et ha-gegelah applies even after yeush; citing Hullin
141a, Tosafot note that gezelah is an example of a lav ha-nitak la-aseh, in
which the fulfillment of the aseb rectifies the /av. Furthermore, since there
is an obligation to return the object due to ve-heshiv et ha-gezelah, one should
still fulfill the mitzvah of hashev teshivem as well. Therefore, Tosafot explain
that in the case where one returns the object after ye'ush, he has irreparably
violated the Jav of /o tukhal le-hit‘alem, but he has in fact rectified the other
two violations (note the singular, 72¥ 72¥7 XM0°KY). Rambam, however,
cites the Gemara according to its simpler meaning (Hil. Gegelah V' a-Avedah
14:6):
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position stands and is not rejected. It is only in this case that R. Hananel says
that we will rule in accordance with two statements that seem contradictory,
because by using the term ¥Wp the Gemara indicates that this is not a true con-
tradiction. This statement of R. Hananel cannot be applied elsewhere.
TVIRI DT IR PRT 12T 7200 AR T R"Y 2197 2"2% 20T NeCwa 0973 ,0M
RN21NAY % 727 102 L,RNAPN MN9PDT RNATN TINPN2 MART X7 90,777 117mMan
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Phillips views this as an example of Rambam ignoring a secondary
passage which conflicts with the primary sugya (pp. 455-456):

The Lepem Mishneh commentary to Rambam’s Mishneh Torah at-
tempts to bridge the gap between Rambam and Tosafot by suggest-
ing that Rambam accepted both Talmudic sources but nevertheless
understood that once yish has occurred, it is too late for a nitak to
be effective. While this is certainly feasible, based on what we have
seen from Rambam’s methodology in determining the law from Tal-
mudic sources, it is simpler to conclude that Rambam identified what
was clearly the primary passage on the subject and ignored indica-
tions derived from conflicting passages.

However, this is another misapplication.!> Rambam in the beginning
of Hil. Gezelah (1:1) writes that gezelah is a lav ha-nitak la-aseb:

RIPOY) "2MAN RP” MR L,AWYN RO 12 AUIND MW 171720 DR DN 9
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Rambam does not reject the “tangential” passage in Hullin which
states that gezelah is a lav ha-nitak la-aseh. 1t is literally the first halakhabh in
the section of Hilkhot Gezelah 1V a-Avedah. Thus, unless we maintain that
Rambam is contradicting himself, we have no choice but to address the
question of Tosafot. Often, the fact that Rambam did not simply reject
or reinterpret a problematic passage forces one to look more deeply into
the issue to understand Rambam’s interpretation of the sources and
thereby gain a better understanding of the sources themselves, but to do
so one must first acknowledge that there is a problem.!¢

15 In addition, Phillips misinterprets the Lebem Mishneh. The Lebem Mishneh does
not say that after ye’ush it is too late to fulfill the aseh. Rather, he writes that even
when one fulfills the aseh portion of a lav ha-nitak la-aseb, this does not undo the
violation of the /Ja:
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16 For one insightful solution, see the explanation given by my grandfather R. Na-
chum Eliezer Rabinovitch in his Yad Peshutah. See also his essay “What is ‘Emu-
nat Hakbhamin?” in Hakirah, vol. 5, and now in Pathways to Their Hearts: Torah
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Phillips concludes this section of his book with an enigmatic criticism
(p. 192):

There is an all-too-common tendency among those who analyze
Jewish law to compile collections of rulings from across a range of
traditions and eras. The impression is often created that the rabbis
and commentaries who produced these rulings broadly shared a
common halachic methodology, with their disputes emerging from
subtle variations in their interpretation of Talmudic sources.

Who are these compilers to whom he refers? Seemingly, this critique
applies to almost every work written on the Talmud and Jewish law since
the dissemination of the Mishneh Torah eight centuries ago. Has Phillips
come to “reclaim” the Talmud from its interpreters of the last eight hun-
dred years? Yet this critique is misplaced because, as we have seen, Phil-
lips” dichotomy between Rambam and Tosafot is greatly overstated. The
Tosafists do not exhibit the level of freedom from Talmudic authority
Phillips attributes to them, nor is Rambam merely a stenographer who
transmits a pristine Talmud in code form. Both Rambam and the To-
safists must reckon with the same ambiguities and conflicting sources, and
both offer creative interpretations of these sources, even if, in the Mishneh
Torah, this is done implicitly rather than explicitly. In the words of Gerald
Blidstein,

The geonic-Maimonidean project is, then, a continuation of the Tal-
mudic discussion, in the Talmudic mode. Tensions are discovered
between sources, and the ideas presented by the sugya are held up to
evaluation—eventually, sometimes, they will be rejected. The To-
safist project, it is true, undertakes a broader synthesis and conceives
of bolder and more novel solutions. But both projects do in fact
continue, each in its own way (and sometimes in the same way), the
Talmudic model.'”

Similarly, in his classic work on the Mishneh Torah, Professor Isadore
Twersky writes:

In short, some explication (perush), often invisible, whether inherited,
adapted, or totally original, is at the base of every normative formu-
lation [in the Méshneh Torah]. This too is cleatly recognized by RABD
and his followers and stands as a warning against, and corrective for,
glib generalization or hurried reliance upon simple characteristics.

Perspectives on the Individnal (Maggid Books, 2023), ch. 5, regarding how to ap-
proach difficult texts.

17 Blidstein, “Where Do We Stand,” p. 12; I have quoted a brief excerpt but the
entire article is highly relevant to this discussion.
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The Mishneh Torah, qua commentary, warrants meticulous investiga-
tion, for this aspect substantially alters the contours of the Maimon-
idean Code and its scholarly impact. This may indeed be the major
thrust of his remarks in the introduction to the Mishneh Torah that
his book was intended for “small and great.” The unlearned will un-
derstand and benefit from a clear and comprehensive formulation,
while the learned will be stimulated by its implicit interpretive in-
sights or methodological assumptions. An halakhic summation that
will seem simple to an unscholatly or insensitive reader will strike the
scholarly and sensitive reader as original, multifaceted, and suggestive.!8

Focus on broad methodological differences should not overshadow
the sugya-by-sugya issues of interpretation which are rightly seen as the
bread and butter (or bread and meat; see Hil Yesodei Ha-Torah 4:13) of
Talmud study. Reliance on the former at the expense of the latter tends
to lead to overgeneralization, lack of nuance, and plain misinterpretation.
In short, to paraphrase one insightful non-Talmudist, ““There are more
things in Rambam and Tosafot, Horatio, than are dreamt of in your meth-
odology.” &®

18 Isadore Twersky, Introduction to the Code of Maimonides (Yale University Press,
1980), pp. 161-162; see also p. 157:

This commentatorial aspect, generally undocumented, is crucial for a cor-
rect understanding of the Mishneh Torah, and for the most part critics and
commentators alike acknowledge that Maimonides the authoritative codi-
fier is also a versatile commentator. They are aware, moreover, that those
original statements cleatly labeled by the phrase “it appears to me” are a
minuscule part of the Mishneh Torah’s all-permeating originality. It was rec-
ognized that the Mishneh Torah was not a mechanical scissors-and-paste
compilation, that curt normative formulations reflect Maimonides’ latent
explanation of Talmudic texts or halakhic concepts, and incorporate his
inferences, deductions and interpretive tours de force. Although Maimoni-
des claimed to have reproduced only those Talmudic statements whose
meaning is indisputable, the Mishneh Torah abounds with instances of origi-
nality of interpretation, harmonistic summation of disparate passages...
and the like.





